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COSTS AND BURDEN OF CIVIL DISCOVERY 


TUESDAY, DECEMBER 13, 2011 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1:39 p.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Chabot, Jordan, Nadler, Con- 
yers, Scott, and Quigley. 

Staff Present: (Majority) Holt Lackey, Counsel; Sarah Vance, 
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan, 
Professional Staff Member. 

Mr. Franks. Well, thank you all for being here. I thank those in 
the audience and the panel members and the Members here. I 
want to welcome you to the Constitution Subcommittee hearing on 
the “Costs and Burdens of Civil Discovery.” 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

Since January, this Committee and the House of Representatives 
as a whole have worked to identify Federal rules and regulations 
that impose undue costs and burdens and destroy American jobs. 

Today’s hearing examines whether unclear rules governing dis- 
covery in civil litigation are making our civil justice system too ex- 
pensive. Rule I of the Federal Rules of Civil Procedure provides 
that all of the other rules “should be construed and administered 
to secure the just, speedy, and inexpensive determination of every 
action and proceeding.” Current discovery rules appear to fall short 
of this ideal. 

Instead of encouraging quick, fair and affordable fact-finding, the 
current system of civil discovery encourages parties to bury each 
other in onerous requests for more and more data of dubious evi- 
dentiary value. The problem is exacerbated by the explosion of po- 
tentially discoverable data in our digital world. The amount of data 
generated in the world is increasing geometrically today, doubling 
every 2 years. In 2010, the world created the zettabyte, which is 
1 billion terabytes of data. 

By comparison, it is estimated that if one scanned every book 
and magazine in the entire Library of Congress, it would equal 
about 136 terabytes of information. This means that in the year 
2010 alone, the world produced as much data as could be contained 
or would be contained in 7.4 million Libraries of Congress. The cost 

( 1 ) 
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of retaining, collecting, producing and reviewing all of the data that 
may be subject to discovery runs from tens of thousands of dollars 
in a typical case to many millions of dollars in a larger case. 

The costs of civil discovery are increasing because the discovery 
rules are too vague. Current law gives parties little guidance as to 
what discoverable information truly is, when they are required to 
preserve information, and what their discovery obligations are. But 
the sanctions for running afoul of a court’s interpretation of the 
discovery rules can be onerous, including striking a party’s plead- 
ings or adverse jury instructions. These vague standards and harsh 
sanctions combine to leave parties with little or no choice but to err 
on the side of preserving more documents and data, driving costs 
higher still. 

This system imposes considerable costs on American businesses, 
forcing them to spend money that could be put to more productive 
uses. It also makes access to the justice system more expensive for 
individuals and businesses alike. Everyone agrees that parties to 
civil litigation are entitled to discovery of relevant documents in 
the other party’s possession, and that destruction of evidence for 
the purpose of preventing its use at trial should be sanctioned. 
Even a perfect discovery system would still cost money, but the 
current system is inefficient and costs far more money than needed 
to do justice. 

The high costs of discovery have led to a world in which cases 
are often resolved based upon the parties’ ability to impose dis- 
covery costs on one another instead of the merits of their respective 
cases. The result is that many meritorious cases are not brought 
because the cost of litigation exceeds the plaintiffs likely recovery. 

Other cases settle based on the cost of litigation rather than the 
merits. As one of our distinguished witnesses. Justice Rebecca 
Kourlis has written, “The status quo is not good enough. We cre- 
ated the current system. We must now create a better one.” 

The Civil Rules Advisory Committee of the Judicial Conference 
is currently considering proposed rule changes to address many of 
these issues, and I salute their efforts and look forward to their 
recommendations. Today’s hearing is part of the same effort to cre- 
ate a better civil discovery system, and I hope that today’s hearing 
helps return the rules of civil procedure to their purpose, “to secure 
the just, speedy, and inexpensive determination of every action and 
proceeding.” 

With that, I thank you all for being here and would like to recog- 
nize now the distinguished Mr. Nadler for his opening statement. 

Mr. Nadler. Thank you, Mr. Chairman. 

Nothing in the title of today’s hearing even remotely acknowl- 
edges any upside to civil discovery or recognizes its role in allowing 
parties and the courts to uncover the facts so that cases can be re- 
solved based on the merits and in a timely and just manner. Dis- 
covery allows for early testing of claims, helping to cull those with- 
out merit and encouraging prompt resolution where culpability is 
revealed, and it minimizes the ability of any party to conceal facts 
or otherwise rely on gamesmanship or surprise. 

Electronic discovery, while unquestionably posing new challenges 
and burdens, has proven particularly valuable in uncovering crit- 
ical evidence and improving accountability. For example, in a fraud 
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lawsuit brought against the Swiss bank UBS AG related to sale of 
asset-backed securities, the types of securities that led to massive 
defaults on debt tied to subprime mortgages and to a worldwide 
credit crisis, email exchanges revealed employees referring to the 
asset-backed securities that they were selling as “vomit” and 
“crap.” 

In a Medicaid fraud case brought against a pharmaceutical com- 
pany for inflating prices of its drugs, the Attorney General of Mis- 
sissippi attributed a $38.2 million verdict to the discovery of emails 
from a drug company executive revealing the pricing scheme. 

As Attorney General Jim Hood explained, “It took a lot of hours 
and expense for the State to uncover these types of smoking gun 
documents to make our case. The facts are clear that the company 
used voodoo math to defraud the State.” 

We should not lose sight of the tremendous benefits of discovery 
in our focus on its alleged costs and burdens. And while we un- 
doubtedly will hear much today about an urgent need to change 
our civil discovery rules to address skyrocketing discovery costs, 
that claim is not shared by many of the key experts and stake- 
holders in our civil justice system. 

In preliminary views provided to the Advisory Committee on 
Civil Rules of the Judicial Conference of the United States regard- 
ing reform of discovery rules, the Department of Justice has ex- 
pressed, “Significant concerns that a rule is being considered with- 
out adequate empirical evidence that a rule change is, in fact, 
needed.” 

The Justice Department is involved in one-third of all Federal 
civil cases, either as a plaintiff or a defendant. Its views on this 
issue should not be taken lightly, and I ask unanimous consent to 
include the DOJ’s September 7 letter to the Federal Judicial Con- 
ference in the record of today’s hearing. 

Mr. Franks. Without objection. 

[The information referred to follows:] 
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ll. S, Oepai traeiit of iustice 


Civil JJivisioii 


.■Ufonrt.'v Geiii'ial 


D.C. 20>.'(f 


September 7, 201 1 


The Hunorable David G. Campbell 
Cliair, Advisory CommiUee on Civil Rules 
United States District Court 
623 Sandra Day O’Connor 
United States Courthouse 
401 West Washington Street 
Phoenix. Arizona 85003-2146 

Dear Judge Campbell: 

The Department of Justice (the Depaitment) respectfully submits its preliminary views regarding the 
potential changes to the Federal Ktiles of Civil Procedure. T'iie changes under consideration, first raised at 
the 2010 Civil Litigation Review Conference (Duke Conference) in Mav 2010 and subsequently modified 
ansi circulated by the Discovery Subcommittee (Subcommittee),' prescribe new rules for the pr eservation 
of mfnnnafjon and seek to define the sanctions that would result fi-om the failure. to preserve. Three 
different versions of a potential “rule” (two versions focusing on amendments to both Rule 26 and Rule 
37 and one version focusing solely on amendments to Rule 37) Irave been circulated for comment. Each 
version is intended to address a perceived need for clarity and unifor mity in preservation obligations. 

The Department understands that the Subcommittee is stilTat the information gathering stage The 
Department welcomes this opportunity to provide its views to the Subcommittee, The bepartmenl is 
uniquely situated to assess how new preservation and/or sanctions rales wniilri impact a wide range oi' 
litigants, as approximately one-third of all federal civil cases involve the United States as either a plaintiff 
or a defendant. 

The Department’s preliminary invcsb'galion suggests tliat a rule may not be needed, that further analysis 
IS required before any rule changes should be made, and that the potential changes present substantia! 
legal, policy, and operational concerns, particularly ..for the federal government A number of federal 
apncies have significant reservations about the potential rule language circulated and question whether 
the proposals alleviate the perceived preservation problems. Accordingly, the Department respeclfullY 
urges the Subcommittee not to propose any changes to the Federal Rules of Civil Procedure regardin'g 
pi-eservation or related sanctions at this time. 

Lack of Einpirkai Evidence 

Hie Department has significant concerns that a rule is being considered without acleqkiatc empincal 
eirndence that a iniie change is, in fact needed. 


' doc Memorandum to Parlicipaiils in .September S, 201 J Mini-Conference on Preservation and Sanctions. 
Itonorable David Campbell and Professor Richard Marcus, June 29, 2011. 
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The 201 i Federal Judicial Center (TJC) report raises questions about whelJter a rule is needed to address 
perceived preservation issues in civil discovery, in pardcular, the data suggests that sanctions are sought 
by pai ties and imposed by the court in only a small percentage of cases. Furtherniore, the majority of the 
cases in which the courts imposed sanctions did not involve pre-htigation preseiv'ation conduct. The FJC 
ajialysis (based on data b-om 19 districts and the 1.31,992 cases filed in 2007 and 2008 in those districts) 
shows that requests for spoliation sanctions were lelativcly rare (in just 0.13% of cases in the study 
districts), and sanctions were granted even more rarely (in only 18% of tlie 0.15% cases).' When the 
caiirf granted sanefions, only 25% of those sanctions cases involved pre-liligalion pj-eservation conduct.^ 
Thus, sanctions were imposed based on pre-liligation preservation condtict in only 0.00675% (25% of 
1 8% oi 0. 15%) of the cases sfitdied. 

Furtlier, a 2009 FJC survey reported that of the approximately 250,000 civil cases filed each year in 
federal courts, approxiinateiy 90,000 of those cases involved jequesis for eleclionically stored 
inlorniation (ESI cases). In examining how frequently sanctions were imposed, one study found that 
sanctions were awarded in 46 out of the 90,000 ESI case.s.^ Another recent nationwide review showed 
that by mid-year 201 1 , .sanctions were sought in 68 instances and awarded in 38 cqses.^ In light of these 
findings, the Department believes Ural several questions remain unanswered, inchiding: 

• What is the problem that a new potential rule would seek to solve? 

o Is tiie problem an increase In preservation issues in litigation? 

P is the problem an inconsistency in the standards for spoliation sanction.^ across dtffej’ent 
jurisdictions? 

o Is the problem the cost of pi«servatio«? And if so, does sufficient evidence support that 
preservation costs are due to litigation retention obligations rather than other retention 
requirements arising under statute or regulation, or inadequate data management and 
record-keeping? 

• Has the Rules Committee examined whether litigants are effectively using the existing rules and 

litigation lools?^ - 

• Should the case law and technology be left to continue to develop and mature before a new rule is 
proposed? 

• Wiiat, if anything, has cltanged since 2006 w-hen tlie Rules CommtUee confronted a similar issttc 
and decided not to develop a specific preseivaiion rule? 


^5’ee Motion foj' Sanctions Based Upon St>oIialiun of Hvidence in Civil Cases, Report to liic Judiciii! Conference 
Advisory Committee on Civil Rules, Eineiy G. Lee III, 2011. 

- Sec Spoliation Motions, Preseninlioti to the CivH Rules Commiuee by Federal Judicial Center Research Division. 
Einety G. l.ee Ilf November 2010. 

Emery G. i.ee IIJ & Thomas E. Willging, Fed. Judicial Ctr., iSuriofutl. Casa-JkiscJ C/v;/ RuUx Sun>ev (2009), 
c^’aiiable at impi'/vvww.tjc.gov/public/pdfRsf'loDkup/'dissurvl.pdf/Sfile/djssurvl.pdf. 

' Dan If. Willoughby, Jr., Rose Huiuer Jones & Grcgoiy R. Amine, Sanctiom for E-Disco\^efy Viohiiom- By the 
60 DUKE LJ. 789 (2010). 

"Gibson Dunn, 20}} ABd-iear K-discaveiy Update {My 22,20\ I). 

^ Wliile 82% of respondenis in a recent ABA sfirvQ- stated that discoveiy is too expensive, “6 1 % of rcspoiidcnts 
believe- that counsel do not typically request limhations on discover)' under available mechanisms/' Further, ’^while 
the cost of discovery' was identified as a problem, amending the Rirics was not among the possible solutions iit 
which the ABA survey found general agreement^ Milberg and Hausfeld, E-Discovery Todtty: The Faidi Lies Not In 
Our Rides, 4 Fr-n. CIS. L. Ri-V. 2, 15-1,6 (2011) (citing ABA Section of Litigation, McEViber Survey on Civil 
Practice: Full Report (American Bar .Ass’n. 2009), iitqj'.^hvwvv.abanet.org/Htigaiion/survev/docs/report-aba- 
rcport.pdl). 
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Gener al Concerns About a Rule Imnobing Presfervation ObUgations 

The Depai-tmenf has a number of otmeems ahuul the prospect of enacting any bttiadly applicabfe riiie that 
defines preservation obligations and/or related sanctions. Some of these concerns are applicable to all 
Idigants, and otliera are unique to the federal governraent. First and foremost, the Department believes 
that fnnher analj'sis of the Rules Enabling Act is warranted. Second, questions about the practical effect 
ot a preserv-ation and/or related sanctions rule should be more fully e.xplored. Tlii rd. some examination of 
how the proposed rule would interact wift existmg stamtoty and regulatory requirements eoverninu 
preservation obligations of die United States should be addressed. Finally, the unintended consequences a 
lu e may have on civil iuvesligations initsf be considered. Each of these issues, while reileoting just a 
subset of the Depaiiment's overall concents, is described furlher below. 

1. Ruh.s Et}Qhl hm Ac! Issues^ 

The Depaitment agrees willi the observations of the Advisory Coilimiltee and others dial the riik 
proposals may exceed the constraints of the Rules Enabling Act. 28 U.S.C. § 2072. Because at least some 
ol the polcntial rules changes couid be understood to regulate conduct significantly removed froiti 
litigatjon (incluhling conduct reiated to documeiils liiat may never become the subject of litigation)., the 
Depanmeiil believes there is some risk that a court might conclude that they are not “rules of practice or 
procedure” or that they “abridge, enlarge or modify” substantive riglits. s'es 28 U.S.C. § 2072(a) & (c) 
The Department encourages the Suhcomniittee and the Rules Committee to take up this analysis early In 
any rules e va I nation process. 

2. Eim ’ieut Oui'siions Keaardme Mmv a New Rule WimM he Annliu! 

Hie Doparunent believes that additional focus and consideration should be given to the practical 
application ot a new rale addressing preservaliou and/or related sanctions. The following (|uestiuns 
reflect nue potential implications of a rules change: 

WiU a new i-uie supplant or supplement presen-ation and document retention requirements 
and practices governed by statirte, case law, or party agreement? If not. how \H'ouid 
uniformity be achieved? 

• Will a new rule prevent a court from continuing to utilize its inherent autlioritv to sanction a 
pai'ft' for prestih'valion errors? 

• Has the Rules Committee determined whether statules and regulations would need to be 
amended to aecommodate a new preservation and/or sanction rule that affects document 
retention? 

• How will a preservation and/or sanction rule reconcile with subslantive tort law? 

'* Vi ill any propo,sed rtilche drafted to accommodate future tecimological changes? 

Has a suidy been condireted (or is one eontcmplated to be mandated or funded by Congress), 
to provide tile Rules Committee witli siifllcient information about the costs to tije federal 
government and taxpayeis associated with a rules change? 

Has the Committee con.sidered whether Congress should appropriate funds to federal 
agencies lo resjjoiid to a rules ehaiige? 


Many slates have treated spoliation as a separate cause of action under state tort law, entitling the agerieved ijartv 
1(1 conipcii.salory damages. Some stales have recognized causes of aaion for intentional spoliation of evidmee- 
otliers have recognized causes of action for negligent spoliation of evidence, 

; ror example, the use of lertiis such as “ephemeral data'' and "physically damaged media" in the poteiilial nilcs is 
imprecise and subject to evolving technological debate. 
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'1 hese are just a few of tlie unanswered questions that the Depaitmenf believes must be answered before 
the Siibeanirniltee proceeds. 

Interaction with Resulojon’ aud Statuloiy Rules Governing Document .Pr^sei'vatioii 

A rule imposing aulomatie, pre-litigation triggers before litigation is reasonably anticipated may be 
inconsistent witli the Fudeva) Records Aot,**^ agency Touhy regulations.'* and established j3roccdiii'cs for 
numerous other administrative proceedings. Federal records are already being presenred pursuant to 
existing statutes. There are also established statutory' and regulatoiy claims processes that Itave been 
legislatively approved for inquiries or disputes to be resolved without judicial involvemejit, A new rule 
may conflict with these policy decisions made bj* Congress. 

4. Unintemiecl Consequences on Civil Investisations 

A preservation rule that would impose a standard Udgger for preservation in civil investigations may have 
uninieitdcd eanscquences. Such a rule could create new and substantial burdens on the Federal 
government, as well as confuse others about existing pneserv^ion obligations under regulation or statute. 

It is neither legally required under the current case law, nor operationally feasible diiriitg this period of 
economic austerity, for the federal government to institute new preservation duties upon the mere openitig 
of a civil investigation. As an initial matter, litigation is not always anticipated at the opening of an 
investigation. If a rule were to impose preservation duties at the opening of a civil investigation, the cost 
incurred by the fedci-al govei jiment, paiticularly when litigation is not reasGuably foreseeable, would 
likely he prohibitive and beyond existing budget capabilities. Funcis needed for civil investigations to 
protect the American public and enforce the laws of the United States nmy well be diverted for 
unnecessary proscrvyiion, 

Qid t(fm cases iire an illuslralive example. From 1987 to mid-20i0, approximately 7,200 qns lam discs 
were filed pursuant to 31 U.S. C. § 3729 et seq., alleging fraud against govenunent agencies.'" These ai'e 
mailers filed by private htigaiits, known as relators, on behalf of tlie United States. After investigation, 
the government may intervene and litigate the case or decline to do so and allow tlie relator to litigate, 
Since 1986, the United States has inteivened in approximately nvent)''two percent (22%) of the cases that 
were filed, govemmcn^-v^'idtt.'■ In those cases wJicrc the federal goveinmenl declined intervention, the 
relators frequently did not proceed to litigation, choosing to dismiss cases voluntarily or settle before 
litigation occurred. In short, tlte initial filing of a qui tarn complaint by a relator does not necessarily 
l esuU in litigation against the named defendants. In fact, a small percentage of the filed qui tom ca.ses 
I'esiilt in actual litigation. 

Apart from resulting in additional burden, a prescrv'ation nilc that applies to civil investigations may also 
confuse other [saitica as they attempt to adhere to existing retention obligations during governinccjt 
investigations. For example, 18 U.S.C. § 1519 addresses tlie destruction, alteration, or falsification of 


See, e.g., =14 U.S, C. §§ 2101 et seq., 2501 el seq., 2701 efxeq.^ 2901 et secf.f and 310! et seq. 

" The “head of an Executive depatlment or mlhlaiy' department may prescribe regulations for the government of his 
department, the conduct of its empic^ees, the dfstributlon and performance of its business, and the custody, use, and 
preservation of its records, papers, and properly.” 5 U.S.C. § 301. 

5(i?f'http:/Vwww.jiistice,gov/civt]'docs_fomis/C-FRAUDS FCA Statisties.pdf 
" In many of the intervened cases, intervention was contemporaneous with dismissal of the qui tarn action in order 
to complete settlement w ith the defcndaTil and litigation did not commence. 


4 


346 



8 


lecoi ds in federal investigations and bankruptcy/* It is not immediately clear how parties would navigate 
a new preservation rule and this statute. Moreover, entities and iiidividirals under investigiition may 
reasonably anticipale litigatioir at a point earlier Unin a preservation rule may coittcmplate, or tltey may be 
obligated to preserve documents at an earlier time as a result of the receipt of a subpoena or civil 
investigative demand. 

Concerns Regarding the Potential Preservation Rule Lamruanc 

The Department has concerns regarding the specific language currently being considered and would 
request more evainatioo before the Subcommittee proceeds in making any rule aineitdment 
recommendations. In particular, severa! of tbe enumerated triggers would create now and unworkable 
burdens on the federal government, and the sanctions language under consideration would not result in 
the consrslency or predictability snugbt. 

1. Trinmr hsvsx 

] here are several, speclFic triggers in the potential rule language dial cause the Department great concern. 
All agency would expend unnecessary resources, for example, if it were required to jn esevve infoniralioii 
as to eveiy '‘claim,” regardless of its merit or credibility. Potential Rules 26.1(b)(1) and (b)(2) include 
ti rggers wlicii there is a ‘‘tlocinuenf asserting a claim” and when there is “receipt of a notice of claim or 
odier communication - whetiier fonnal or infoimal - indicating an intention to assert a ciaim.” 
Cummimicfaions are often sent to agencies that do not represent a reasonable threat of potential litigation. 
Tile mere receipt of a communication, without a requirement that it relay a roa.sonable or credible threat of 
litigation, could potentially drain resources and distract the government fiom its core missions. 

Potential Rule 26.1(b)(4) would also add a new trigger and possibly dull the necessary use and retention 
orc,x,]]i5rts and attorneys. Experts and attorneys are often employed to analyze issues, and to develop or 
determine remedies outside tile realm of litigatipn, regardless of whether or not litigation i.s reastmably 
a.i.ilicipated. Potential Rule 26. 1(b)(6) would add a new trigger of “knowledge of an event that calls for 
presei-vation under a person’s own retention program.” This trigger may cause the namiwiiia or 
elim ination of retention programs. 

Similarly, the Department is concerned about die “discussion of possible compromise bf a claim” as a 
lijggcriiig event. In order to further sdllenient negotiations, these discussions should not trigger an 
obligation to preserve. In many situations, Ihe United States is required to ]jursue settlement or nitematir'c 
dispute resolution prior to bringing a suit, so as to lessen the burden and cost of litigation foi' all parties. 
A preservation rule including this prc-iitigalion trigger could undermine tliese valuable policy decisions. 

Iti regard to .saiictioiis, die prospect of sanctions - both against a party and its lawyer - may encuurage 
meritless claims and lead to wasteful ancillary litigation. As discussed earlier, .sanctions are nol 
frequently nought by liligaiits or awarded by th,e courts. A new rule may increase the frequency of 


See 18 use § 1319 (“Whoever knowingly alters, destroys, mutilates, conceals, covas up, falsities, or makes a 
false tiilry ti) any record, documeiii, or tangible object with (he iiiieiu to impede, obstruct, or influence Ihe 
investigation or proper ad^nisu atioii of any matter ivithin the jurisdiction of any depamnem or agency of the 
United States or any case tiled under tide 1 i , or in relation to or comeropladoii of any such matter or case shall be 
fined under Bus title, imprisoned nol more than 20 years, or both.”). 
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sanctions motions ns iitigtmts consider new tactics available that may or may not advance the Jiierits of a 
case. 

Under potential Rule 37(g)(2)5 the requirement for “irreparabie” or “substantiar’ prejudice may set too 
high of a burden of proof. It may be very dlfficitlt to show how information that is no longei’ available 
would have affected a case. With respect to potential Rule 37(g)(.'l){D), the United States may often be 
presumed to have great resources in matters of litigation - even though this may not always be the case, 
Tlie Department believes that proportionality and costs sliouid be a consideratioii wlten determining 
sanctions. It is critical, however, that the actual resources of an agency that are designated for litigation 
be considered separate and apart from other governmental resources to avoid the misperception that an 
agency has all federal resources at its disposal. 

Further, the rules currently allow parlies and the court wide latitude for addressing whether and when 
sanctions are appropriate on a case-by-case basis. The Department is not aware of a greater need to 
codify or standardize sanctions rules for preservation conduct as opposed to sanctions, for example, for 
improper deposition conduct. 

Finally, the Department questions whether a rule addressing only sanctions will achieve the goal of 
uniformity in the way sanctions are imposed. Even with a new sanctions rub, courts would likely 
maintain their inherent authoriti' to sanction a party for preservation eonducl, thus continuing tlie 
development of case law involving spoliation sanctions - potentially with inconsistent results, Further, it 
is unclear how a new sanctions lule would jiueracl with preseivation and document retention 
requirements governed by statute, cunent case law, or party agreement. If a new rule merely supplements 
existijtg law, the conflicts between those sources of law may lead to additional, costly ancillary litigation. 
Given these uncertainties, a new sanctions rule may actually create more confusion and unpredictability 
for litigants. 

Conclusion 

In conclusion, the Department’s preliminary view is tliat a Federal Civil Rule of Procedure addi essing 
preservation of information and related sanctions may not be needed, that further analysis is required 
before any rule changes are suggested, and that the suggestions currently under consideration present 
substantial legal, policy, and operational concerns, particularly for the federal government. The 
ncpartmeiit, therefore, respectfully i‘cqucs(j> that the Subcommittee make ito rule change I'ecommeiiJation 
to the Rules Committee at this time. 

1'he Department looks forward to continuing to assist the Subcommittee and Rules Coiiimiftee- in 
conducting this important legal and factual analysis. 


Respectfully submitted. 



Tony West 

Assistant Attorney General 


Sse Chambers v, Nasco, Iiic., 501 IJ.S. .32, 49-50 & ii.H (1991) (discussing the inlicrent authority of tederal court 
to sanction a litigant for bad-faith conduct and explaining that “the inherent power of a court can be invoked even if 
procedural rules exist wliich sanction the same conduct.”). 
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Mr. Nadler. Thank you. 

The Committee on Rules of Practice and Procedure of the Judi- 
cial Conference also sent a letter to the Subcommittee for this 
hearing. And I ask that a copy of that letter be included in the 
record as well. 

Mr. Franks. Without objection. 

[The information referred to follows:] 
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE 

OF THE 

JUDICIAL CONFERENCE OF THE UNITED STATES 
WASHINGTON, D.C. 20544 


WARK R. KRAViTZ 
CHAiR 

PETER G, McCADE 
SECRETARY 


DAViC G. CAMPBELL 
CIViL RULES 

REENA RAGGI 
CRIMINAL RULES 

SIDNEY A. FiTZWATER 
EVIDENCE RULES 


CHAIRS OF ADVISORY COMMITTEES 

JEFFREY S, SUTTON 
APPELUTS RULES 

EUGENE R.WEDOFF 
DANKRUPTCY RULES 


December 9, 201 1 


Honorable Jerrold Nadler 

Ranlcing Member 

Subcommittee on the Constitution 

Committee on the Judiciary 

United States House of Representatives 

Washington, DC 20515 

Deal- Representative Nadler: 

We understand that the Subcommittee on the Constitution is holding a hearing on 
December 1 3 to address ‘'The Costs and Burdens of Civil Discovery.” On behalf of the Judicial 
Conference's Committee on Rules of Practice and Procedure (the “Standing Rules Committee”) 
and the Advisory Coraraittee on Civil Rules (the “Advisory Committee”), we w)*ite to provide 
)'oii an update on tiie Advisory Committee's work on reducing the costs, burdens, and delays of 
discoveiy in civil cases and request liiat it be made part of the record of your hearing. The Rules 
(Committees understand that discovery is an irapoitant issue to all litigants, whether plaintiffs or 
defendants, and are closely examining ways to improve the current system. I'hus, we understand 
the impetus for thus hearing and look forward to learning additional facts it may develop on this 
impostajit subject. 

As the discussion below demonstrates, the Rules Enabiing Act process for examining and 
addressing these concerns is already well underway. Tne Advisory’ Committee is taking aclose 
look at discoveiy' and other aspects of civil litigation to explore ways to reduce costs, burdens, 
and delays. We luge you to allow the Rules Committees to continue tlieir consideration of these 
issues through the thorough, deliberate, and time-tested procedure Congress creaUxi in the Rules 
Enabling A.ct. 
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Preservation and Sanction s 


The Advisory- Committee is engaged in an extensive study of the difficulties facing 
litigants, courts, and tiiird parties in dealing with issues related to preserving documents and 
information for litigation and the related issue of the sanctions imposed when preser/ation 
obligations are not met. In May 2010, the Committee hosted a coriference on civil liligatiori at 
Duke University (the “201 0 Conference”) to examine ways to address costs and delays in the 
federal civil justice system. The Conference gathered over 200 judge.s, lawyers, in-house 
counsel, state judges, and nonprofit organizations to consider the state of the civil Justice system. 
The Conference had numerous panels devoted to particular topics. The panelists, as wdl as 
many other organizations, submitted empirical data and papers on a variety of topics relating to 
the civil justice system.' A significant amount of the work of the 2010 Conference was devoted 
to electronic discovery. The Conference resulted in a strong recommendation that the Advisory 
Committee consider ways to provide more clarity and guidance on preserwition obligations cind 
spoliation sanctions through changes to the Federal Rules of Civil Procedure. As a result, the 
Committee and its Discovery Subcommittee Itave been closely examining potential rule 
amendments. The Discovery Subcommittee began work on preservarion immediately after the 
2010 Conference and has met repeatedly over the past year and a lialf to focus its work on this 
issue. 


The Subcommittee commissioned research into how .federal courts throughout the 
country are addressing triggers for the pre.servaticn of electronic information, the .scope of the 
preservation obligation, and sanctions for the failure to preserve .such information.^ The 
Subcommittee asked the Federal. Judicial Center (“FJC”) to conduct empirical research on 
motions for federal court sanctions based on alleg^ions of spoliation of evidence.^ The 
Subcommittee also commissioned research on statutes, regulations, a.nd rules requiring 
preservation at the national, state, and local level, to assist in its examination of how other 
preservation obligations might interact with obligations imposed by courts and potential rule 
amendment.s.^' 


'The empirical data and papen; submitted for the 2010 Conference are available at 
http://wwvv.uscou''ts,gov/RulesAndPolicies/Fe(iera!RulemakingyOverview/DukeWebsiteMsg.aspx, 

The research is summarized in a long memorandum availabie at 
http://www.uscourts.gOv/usccurts/RulesAndPolicies/ruies./Case Law on Potential_Preservation_ 
20il-!l,pdf. 

^The results of the FJC study are available athttp://www.u.scou!ts.gov/u,scourts./RuiesAnd 
Poiicies/ruIes/DallasMiniConf Ernpjr!ca!_Data/Federal°/^0Judicsal%20Ceriter.pdf. 

‘'The resuits of the research are summarized in a memorandum available at 
http://w'ww.uscourts,gov/iiscourts/RulesAndPolicies/Rjie3/Laws%20Imposing%20Preservation%20 
Obligations.pdf. 
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In September of tiiis yean the Subcommittee hosted a one-day conference in Drillas, 
Texas, to further examine possible ruiepiaking responses to preservation and spoliation sanction 
issues. The Subcommittee invited about 25 participants, including in-house counsel, plaintiff 
and defense lav-yers, academics, judges, and technology experts, to provide their views on these 
issues. The Subcommittee circulated ideas for possible rule amendments in advance of the 
conference to focus the conversation on possible solutions to current preservation burdens. The 
Subcommittee received verv’ valuable input at the Dallas conference. The Subcommittee also 
received, and continue.s to receive, wiitten commentary and proposals from pailicipaiits and other 
organizations interested in these issues.^ 

At the Advisory Committee’s recent meeting on November 7 ajid 8, 2011, the 
Subcommittee solicited the views of the full Committee on whether and how to proceed with 
ruiemalring efforts to address preservation issues. The agenda materials included a 31-page 
report from the Subcommittee, charts suinmanzing case law from around the countrv- on relevant 
issues, minutes of the Dallas conference and discussions of the Subcommittee, and 13 
submissions from corporations and organizations on the issues being addressed by the 
Subcommittee.* A large number of observers, including some congressional st.ai.f, attended the 
Committee meeting, The discussion was robust. The Subcommittee will continue to consider 
both providing detailed guidance on preservation obligations and providing more clarity on 
sanctions, as well a.s other rulemaking possibilities for addressing preservation concerns. The 
Subcommittee plans to present a recommendation on how to proceed at the next Advisory 
Committee meeting, scheduled for March 22 and 23, 2012. 


Another subcommittee fonned after the 2010 Duke Conference (the “2010 Conference 
Subcommittee”) is addressing other proposals for reducing costs in civil litigation. This 
Subcommittee is considering possible rulemaking approaches,. as w'ell as other means [or 
addre.ssmg costs and efficiency concerns, such as judicial education, law}/er education, revisions 
to tlie Benchbook for U.S. District Court Judges, and guides to “best practices.” The FJC has 
already undertaken several projects to emphasize die advantages of active case management in 
reducing litigation time and expense. 


bAll of the w'ritten materials that were prepared by the Subcommittee and considered at the 
September conference, as well a.s submissions received by the Advisory Committee, are posted on the 
federal ruismaking w’ebsite at httpv'/www'.uscouns.gov/RulesAndPoiicies/FederaiRuiernaking/Overview/ 
Da!iasMiniCotifSept201 l.asp.x, 

'’The full agenda materials are available at httpv/www.uscou.'ts.gov/uscouits/RulesAnd 
Policies/ruies/Agenda%20Books/C!vi]/CV20i 1-i I .pdf. The materials considered by the Committee in 
connection with its d iscisssion of pi'eserv'ation issues can be found at pages 53- 469 of the pdf file. 
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Empirical work also continues to be done to build on the work imdertaken for the 2010 
Conference. The EJC has concluded the first phase of work on the impact of Bell Atlantic Corp. 
V. l\\’ombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbai^ 556 U.S. 662 (2009), on federal 
pleading practice,' and is continuing work on a second phase of tliat project.® The FJC is also 
examining the frequency and timing of initial case-management orders.’ Another project on 
discovery conferences conducted under Civil Rule 26(f) is expected to begin early next year, 
ether organizations are also conducting empirical research on the costs of discovery, and tlis 
Subcommittee will be considering the results of their work. 

The 2010 Conference Subcommittee, together with the FJC, is also gathering information 
on pilot projects being conducted in federal courts around the country. These include a pilot 
project in the Southern District of New* York on managing complex cases more efficiently, a 
project in the Seventh Circuit on reducing the complexity of electronic discovery, and an 
expedited trial program, adopted in the Noilhsm District of California. 

The 2010 Conference Subcommittee has worked with a group of plaintiffs’ and defense 
lawyers to develop a set of standaid discovery requests that should significantly streamline the 
discovery process in employment cases. Such cases arc a significaiit part of federal district court 
dockets."’ The protocols were presented at the .Advisory Committee’s meeting and will be 
offered as a model for adoption by individual judge.s around the countiy . Experience in those 
courts may encourage more general adoption and may inspire other groups to develop similar 
discovery protocols to simplify and reduce the cost of discovery in. federal civil litigation 

The 2010 Conference Subcommittee is examining the possibility of several rulemaking 
responses to concerns about costs and delays in civil litigation. Many proposals are currently 
being considered, including reducing the amount of time before a scheduling order is entered; 
emphasizing cooperation among the parlies in the rules; giving even greater emphasis (o 
proportiomility limits on discovery; implementing methods io avoid evasion in responding to 
discovery; setting presumptive limits on certain types of discovery; and implementing a 
pre -motion conference with the court before discovery motions are filed. The Subcommittee has 


'The FjC’s first report on motions to dismiss after /^6a/ is available at http:.'/www, rjc.gov/ 
public/pdf.nsflookup/motioniqbaS.pdf/Sfile/motioniqbal.pdf. 

®The FJC’s report with an update on its study of motions to dismiss after Iqbal is available at 
http://\vwv/,fjc.gov/piib!ic/pdf,nsf/lookup/motioniqbai2.pd£^file/motioniqbal2.pdf. 

’The FJC’s report on the timing of scheduling orders and discovery' cut-off dates is available at 
http;//vA\'\v.fjc.gov/pubiic/pdf,nsf}ookup/leetimmg.pd£/Sfile/leetiming.pdf. 

'^See Sean Farsiano, The LrnOA'nONSTATES (2010) (“Next to petitions by pi'isonets to be set 
free, job discrimination lawsuits areths^ing/e largest category oflitigatiou in federal couHs.”)- 
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asked tlie Advisory Committee’s reportei^ to draft rule language so the Subcommittee can 
consider concrete approaches, Tlie Subcommittee continues to actively solicit suggestions for 
odier innovative ways to make pretrial litigation more efficient and effective. 

fhe Advisory Committee discussed these efforts at its recent meeting.’ ' 

Conciusio n 

The Advisor}' Committee is examining the issue of cost reduction in civil litigation in 
great detail. Any ruleraiilting proposals will go thi-oagh the full Rules Enabling Act process, 
including publication for public comment and review by the Standing Rules Committee, the 
Judicial Conference, the Supreme Court, and Congre.ss. This multi-layered process ensures the 
thorough evaluation of proposals to address problems in litigation, while reducing the possibility 
of unintended consequences. 

We appreciate your consideration of the Rules Comraiitees’ current work in this area. 

We will continue to pursue tlie goal, as .stated in Rule 1 of the Federal Rules of Civil Procedure, 
of securing the just, speedy, and inexpensive determination of ever}' action in tederal court, If 
you or your staff have any questions, please contact Jonatlian Rose, Rules Committee 0,fficer, 
Administrative Office of the United States Courts, at 202-502-1820. 

Sincerely, 

Mark R, Kravitz 
United States District Judge 
District of Connecticut 
Chair, Committee on Rules 
of Practice and Procedure 

Identical letter sent to: Honorable Trent Franks 


David 0. Campbell 
United States Di.strict Judge 
District of Arizona 
Chair, Advisory Committee 
on Civil Rules 


’ The portion of the November 201 1 Committee agenda materials that relate to the 2010 
Conference Subcommittee’s work can be found at page 567-622 of the materials located at 
http:/7ww'w.uscourts.gov/uscourtS/''RulesAndPoiicies/rules/Agsoda%20Books/Civil/CV20i !-l l.pdf. An 
addendum to the materials is available at http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/ 
Agenda%20Books/Civi!,''Tab®/o2.0VI%20Appendix%20F%20SDNY%20PiIol%20Project%20for%20 
Complex''/o20Litigation.fKlf. 


Mr. Nadler. Thank you. The Judicial Conference is the body 
that Congress has charged with responsibility for making rules 
governing “practice, procedure and evidence” in the Federal courts 
and, as explained in its letter to the Subcommittee, the “process for 
examining and addressing concerns [regarding the costs, burdens, 
and delays of discovery in civil cases] is already well underway.” 

The Judicial Conference Advisory Committees have conducted 
empirical research, reviewed existing statutes, regulations, and 
rules to assess how potential changes would interact with existing 
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obligations, and have sought input from hundreds of judges and 
lawyers. 

In light of the considerable work that has and will continue to 
be done, the Judicial Conference’s rules advisory committee, “Urges 
us to allow the Rules Committee to continue their consideration of 
these issues through the thorough, deliberate, and time-tested pro- 
cedure Congress created in the Rules Enabling Act.” 

Through this same process, we recently amended the civil dis- 
covery rules to address concerns about the increased costs and bur- 
dens of electronic discovery. Those amendments were made in 
2006, a mere 5 years ago, and they emphasize greater coordination 
and cooperation among lawyers and parties to lawsuit driven by in- 
creased court oversight and management. 

Through these amendments, litigants can take advantage of the 
fact that existing rules require consideration of whether the costs 
of discovery outweighs potential benefits. 

Indeed, existing Federal Rules of Civil Procedure, 26(b)(2)(C) 
tells courts that they must limit discovery if, among other things, 
“the burden or expense of the proposed discovery outweighs its 
likely benefit, considering the needs of the case, the amount of con- 
troversy, the partyies’ resources, the importance of issues at stake 
in the action, and the importance of the discovery resolving the 
issues.” 

Existing rules already require proportionality, and early and con- 
sistent efforts by parties and the courts to manage discovery. Be- 
fore anyone rushes to amend the rules, we should first make sure 
there is a clear need to do so. 

I urge similar skepticism and exploration with regard to the 
claimed need to amend the rules to standardize preservation obli- 
gations or to revise discovery sanctions. The Justice Department is 
cautioning that language addressing these particular issues might, 
“Create new unworkable burdens on the Federal Government, and 
would not result in the consistency or predictability sought.” 

While the need for revision of the rule seems far from clear, the 
potential for significant and unlikely — I’m sorry — the potential for 
significant and likely unintended consequences, at perhaps a much 
greater cost, from making amendments is not. 

Given that, I am particularly interested in learning from our wit- 
nesses today how the committees of the Judicial Conference who 
are studying these issues have responded to their concerns and any 
recommendations that they have made to that body. 

With that, I yield back the balance of my time. 

Mr. Franks. I thank the gentleman. I yield now to the distin- 
guished Ranking Member of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you very much, Mr. Chairman. 

We’re here today to consider what could be a very important 
issue that concerns the Judicial Conference, the Federal Judicial 
Conference and the first question that has to arise is, they have 
been working on this for a considerable period of time, and on be- 
half of all those that are wondering why are they not scheduled as 
witnesses at this hearing on a subject matter that they have been 
working on longer than the Committee has, and so I would yield 
to our distinguished Chairman if he cares to respond to that part 
of my opening statement. 
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Mr. Franks. Mr. Conyers, we conferred with those — did you ask 
me to respond to your question, sir? 

Mr. Conyers. Yes. 

Mr. Franks. Okay, I am sorry. I didn’t want to — we did confer 
with some of those judges that they felt that a letter would be more 
appropriate since they were Article III judges, it wouldn’t be appro- 
priate for them to come to the Committee, just to clarify. 

Mr. Conyers. Well, then apparently their letter may not have 
been as persuasive upon you as they would have hoped that it 
would, because you determined to continue the hearings anyway. 

Now, let’s be clear about this, we’re talking about the largest 
kinds of cases, civil cases, that we can have. These are the very 
large corporation cases, and I should report to you that the Federal 
Judicial Conference pointed out that less than one-tenth of 1 per- 
cent of the total number of cases would fit the requirements of 
what it is we’re discussing here today. And, even so, that only a 
fraction of those one-tenth of 1 percent of the cases have the courts 
granted sanctions. 

And so what we’re talking about is a small handful of cases, and 
this suggests that this may have — this whole hearing may be based 
on some corporation insisting that they be heard about this matter, 
and it would seem to me, gathering this much evidence, is an indi- 
cation of creating jobs, not costing jobs. And so it’s, to me, a very 
interesting look inside the court procedures. 

I think we have to remember that the Judicial Conference has 
been conducting themselves appropriately over the years, as far as 
I am concerned. Their recommendations, if any, could have come 
out from the Civil Rules Committee in — next spring. The Standing 
Committee of the Judicial Conference could have approval by the 
summer of next year. It would go to the full Judicial Conference 
in the fall, September of next year, then to the Supreme Court the 
end of the year. And then it would then go to the Congress in the 
summer of June, 2013, and we in the Congress — I am trusting that 
all of the Members, including myself, will be back in June of 
2013 — in which time we would have 6 months to approve or dis- 
approve the recommendations of the conference committee. 

Now, I want to ask the witnesses, the distinguished witnesses 
that will appear before us, and the Members of the Subcommittee, 
what’s wrong with this timeline and why are we complaining about 
this when it is not a confidential or secret matter, and we could get 
this with another letter. 

So I approach this hearing with the kind of skepticism that has 
been voiced in my opening statement, and I thank the Chairman. 

Mr. Franks. And I thank the gentleman for his opening state- 
ment. 

And now, without objection, other Members’ opening statements 
will be made part of the record and I would invite the witnesses 
to come forward and be seated at the table. I want to welcome all 
of you again here this afternoon. 

Our first witness is Rebecca Love Kourlis. She is a former justice 
of the Colorado Supreme Court. She is now the Executive Director 
of the Institute for the Advancement of the American Legal System 
at the University of Denver. One of the areas in which the Insti- 
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tute works is its rule 1 initiative, which seeks to make the civil jus- 
tice system more accessible, efficient and accountable. 

Our second witness. Professor William Hubbard, is an Assistant 
Professor of Law at The University of Chicago Law School. Pro- 
fessor Hubbard holds both a J.D. and a Ph.D. in economics from 
The University of Chicago. Professor Hubbard’s current research 
primarily involves economic analysis of litigation, courts and civil 
procedure, including conducting empirical research on the costs of 
electronic discovery. 

Our third witness, William Butterfield, is a partner and the chair 
of the financial services practice group at Hausfield, LLP, in Wash- 
ington, D.C. Mr. Butterfield is on the steering committee of The 
Sedona Conference Working Group on Electronic Document Reten- 
tion and Production, nice short name, Mr. Butterfield. Mr. 
Butterfield is also an adjunct professor at American University 
where he teaches a course in electronic discovery. He is on the fac- 
ulty of Georgetown University Law Center’s Advanced E-Discovery 
Institute. 

And our fourth and final witness, Thomas Hill, is the Associate 
General Counsel For Environmental Litigation and Legal Policy at 
General Electric Company. Over his 20-year career at GE, Mr. Hill 
has managed some of the company’s most complex litigation and 
gained first-hand experience of the costs and burdens of civil dis- 
covery. Prior to joining GE, Mr. Hill practiced law in Michigan. 

And welcome again to all of you. Each of the witnesses’ written 
statements will be entered into the record in its entirety. I would 
ask that each witness summarize his or her testimony in 5 minutes 
or less. And to help you stay within that timeframe, there is timing 
light on your table. When the light switches from green to yellow, 
you will have 1 minute to conclude your testimony. When the light 
turns red, it signals that the witness’ 5 minutes have expired. 

So before I recognize the witnesses, it is the tradition of this Sub- 
committee that they be sworn, so if you would please stand. 

[Witnesses sworn.] 

Mr. Franks. Thank you. Please be seated. I would now recognize 
our first witness. Justice Rebecca Kourlis, for 5 minutes. 

TESTIMONY OF REBECCA LOVE KOURLIS, EXECUTIVE DIREC- 
TOR, INSTITUTE FOR THE ADVANCEMENT OF THE AMER- 
ICAN LEGAL SYSTEM, UNIVERSITY OF DENVER 

Ms. Kourlis. Mr. Chairman. 

Mr. Franks. Pull that microphone to you, Ms. Kourlis, just a lit- 
tle closer and then push the button. 

Ms. Kourlis. Down? 

Mr. Franks. Yes. 

Ms. Kourlis. There we go, thank you very much. 

Thank you for the opportunity to be here and for your interest 
in this subject. 

As a trial court judge in Colorado, and a member of the Colorado 
Supreme Court, and now as the executive director of lAALS at the 
University of Denver, I have become increasingly concerned about 
the functioning of the civil justice system. 

Over the three decades of my involvement on every side of the 
bench, it has become more and more expensive and, accordingly, in- 
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accessible and mistrusted. As you have heard, one of the areas of 
focus for lAALS is, indeed, the civil justice process. We have done 
surveys, conducted legal research and docket studies. We have con- 
vened groups of stakeholders, including the American College of 
Trial Lawyers’ Task Force, which consists of plaintiff and defense 
attorneys, and we have promulgated recommendations for change. 

The bottom line in what we have learned is reflected in the title 
of this hearing. The civil justice system in the United States is too 
expensive and too complex. A lawsuit takes too long and costs too 
much, and this is not just about big cases. Recent studies show 
that attorneys will not even take a case unless there is at least 
$100,000 at issue and lawsuits do, indeed, frequently settle for rea- 
sons related to the costs of litigation, not the merits of the lawsuit. 

As you will hear in more detail from other witnesses, the advent 
of the electronic age has, indeed, added a whole new layer of com- 
plexity and corporate counsel will say that if a case involves $2 to 
$3 million in legal fees, electronic discovery can easily add another 
2 to 3 million. 

Civil jury trials have all but vanished, and that’s a very bad 
thing. The involvement of citizens in the court system, both infuses 
common sense and provides another check and balance. The culprit 
seems to be, to some significant extent, the way in which the pre- 
trial process unfolds. 

All of us here at this table and most of the bench and bar across 
the country, share a commitment to the preservation and realign- 
ment of the system. I would venture to say all of us would say that 
the goal of the pretrial process is to protect the search for the 
truth, but in a way that keeps the doors of the courthouse and the 
jury box open, a way that maintains certainty, efficiency and fair- 
ness, and these are not inconsistent goals. 

The solutions to these problems that are being addressed across 
the country and that you will hear addressed here today generally 
fall into three categories, rules changes, more effective judicial case 
management and cooperation among attorneys during the dis- 
covery phase of the trial. lAALS supports all three, the need for 
early judicial intervention, attentive and astute case management 
by judges, the need for cooperation and professionalism among 
counsel. 

However, it is lAALS’ view that real change will only be institu- 
tionalized if it is accompanied by rules changes. Otherwise, it runs 
the risk of being episodic courtroom by courtroom or case by case. 

The Standing Committee and the Civil Rules Advisory Com- 
mittee are struggling with these issues. The mandate of the judicial 
conference and the court is, indeed, to assure that the system is 
truly just, speedy and inexpensive. This is a problem that is bigger 
than a preservation rule. 

Some of the steps that the Judicial Conference will need to take 
to meet the goal of a just, speedy and inexpensive system will re- 
quire courage and leadership. All of us defer to the Judicial Con- 
ference in that role, but all of us have a stake in the outcome far 
beyond the application of civil cases filed in Federal courts. It is not 
an overstatement to say that the public trust and confidence in the 
system is at stake. 



20 


Our system must work for plaintiffs and defendants alike, it 
must be accessible and efficient. Our social contract depends upon 
it. 

Thank you. 

Mr. Franks. Thank you, Justice Kourlis. 

[The prepared statement of Ms. Kourlis follows:] 
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DISCOVERY: The Scope of the Problem, and Role of Rules 


I. Overview 

Chainmn Franks and Ranking Member Nadler. My name is Rebecca Love Kourlis. I am a former 
Colorado Supreme Court justice and trial judge, and currently the Executive Director of IiVi'\LS, the 
Institute for the Advancement of the American Legal System at the Universip- of Denver. LLALS is 
■a national, independent and non-partisan research center that develops research, convenes 
stakeholders and proposes solutions for problems assoeiated with the civil justice system in the 
United States. TAAT.S has undertaken significant research on the costs, dclay^s and gamesmanship 
that plague the civil litigation process, and it is from that research that this statement derives. Thank 
you for convening these hearings and for inviting my testimony. 

II. Summary 

• In 1938, the Federal Rules ot Civil Procedure were launched: the drafters’ intent was to 
ensure that litigants could get into court easily at the front end, and then gam access to 
intormation from tlae other side that would allow tlaem to go to trial witlaout fear of being 
ambushed. The initial model for discovery- was to provide litigants with a panoply of 
different tools that they could use to obtain information, with no thought that in every- case 
every litigant would use every* tool. 

• 'ihe overarching commitment of the rules from tlie onset has been to a “just, speedy and 
inexpensive” system. However, recent national studies confirm tlaat discovery has become a 
punishingly expensive process for both plaintiffs and defendants alike, and is frequently not 
proportional to the dispute at issue. 

• The advent of the electronic age, with the profusion of electronic data, has created new 
challenges for the discovery model, and has ‘upped the ante’ significantly for parties to many 
lawsuits. It has highlighted and accelerated the need for change. 

• 'i'hcrc IS a growing consensus tlaat change is required, ‘ihc system cannot continue to 
function as it has. Over 77 percent of attorneys (over 90 percent for general counsel) 
sury’eyed nationwide^ agree tlaat tlae system has become too expensive. Electronic discovery* 
(“e-discoy^ery*”) costs are part ot the problem, and tlaey caia chy^arf ev'en attorneys’ fees, 
particularly in a business case. Three out of four attorney-s^ beliey'e tlaat discoy'ery costs, as a 
share of total litigation costs, have increased disproporrionately due to the ady*ent of e- 
discoy*eryu Oy’er 80 percent ot respondents to nationwide suiwey’s ot attorneys and generd 
counsel indicated that costs drh’e cases to settle for reasons unrelated to the merits.^ 


^ As piirl of ihe Americiin College ofTriiil Lawyers {“ACTTT-”) survey, American Bar Associalion (“ABA”) Seclion of 
TatigatioTi sui'vey'. Xational F.mployinetit Lawyers Association (“XRL A”) suiwey and Ci^ril T-itig-ation Suiwey of Chief 
Leg-al Officers and General Counsel belonging to tlie Association of Corporate Counsel (“general counsel surweC’)- 
^ In the ACTL and ABA sun*evs- 

•’ A(2TL Fellows: 83 percent; ABA Litigation: 83 percent; general counsel: 81 pcrc.cnt. 
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• The costs of discovery are impacting access to the courts. Surveys of attorneys suggest that 
for an attorney to take a case, at least $100,000 must be at issue — othervase it is not cost- 
effecrive."* A small business owner with a defaulted payment on delivery of goods may 
simply be out of luck because the costs of litigation would leave him with a judgment that 
has cost more to obtain than the amount of the original debt. Again, this is a problem that 
negatively impacts both defendants and plaintiffs. 

• There are ditfering opinions as to tlae solutions to tlaese problems. Generally, the proposals 
fall into tlaree categories: suggestions for ailes changes (both pinpoint and systemic): 
su^estions for enhanced management of cases by judges to control costs and delay and 
keep the case on track; and suggestions for cooperation rinaong attorneys to defuse the 
‘R'.imbo-esque’ styde ot litigation that runs up both tempers and tabs. The ultimate answer is 
quite likely a combination ot all three. 

• It is I A A] -S’ view that nilcs changes must compose part of the solution. The Federal Rules 
of Civil l^roccdure create the bounds within which judges manage cases and within which 
attorneys shape their decisions and actions. Rules play a fundamental role in controlling 
over-processing of cases and the current rules scheme is not living up to this role. 
Presen-ation is an example of tlie need for rules reform — but certainly not the only example. 

• The responsibility for niles rests witla tlae federal courts. Congress has authorized the federal 
judiciary to prescribe the ailes of practice, procedure and evidence for the federal courts, 
subject to the ultimate legislative right of the Congress to reject, modity or defer any of the 
rules. The authority and procedures for promulgating rules are set forth in the Rules 
Enabling Act.' The federal judiciary* undertakes that responsibility through the Judicial 
Conference of the United States, which ov'ersees the operation of the general mles of 
practice and procedure.^ As part of this continuing obligation, the Judicial Conference is 
authorized to recommend amendments and additions to the ailes to promote: 

• simplicity in procedure, 

• fairness in administration, 

• tlie just determination ot litigation, and 

• tlie elimination ot unjustifiable expense and delay. 

• The Judicial Conference acts through the Committee on Rules of Practice and Procedure, 
commonly^ referred to as the “Standing Committee.”' There arc five advisory* committees 
that make recommendations to the Standing Committee, one of which is tlic Civil Rules 
Advisory Committee. Standing Committee recommendations go to the |udicial Conference, 
which recommends changes to the Supreme Court, which in turn promulgates rules 
amendments with which it agrees, subject to a layover period to allow Congress to take 
whatever action it wishes. 


Tliis WHS the most coininoiily cited threshold in the ACTT,, ABA and NF.T.A suiweys. 

28 U.S.C. §§2071-2077 (2011). 

28 U.S.C. §331 (2011). 

^28 U.S.C. §2073(b). 
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• The Sranding Committee and the Cml Rules Advison- Committee have acknowledged the 
problems associated with the costs of discoAtery and are evaluating solutions. In fact, the 
2010 Civil Litigation Conlerence at Duke University School of Law with its express locus on 
exploring the airrent costs of civil litigation, partiailarly discovery, and discussing possible 
solutions was an unprecedented step toward building the momentum necessary for systemic 
change. Subsequent conferences, such as the Mini-Conference on Presero^arion and 
Sanctions, and Civil Rules Advisory Committee meetings have continued to focus on 
possible rules changes designed to address those problems. 

• One of the issues hampering the movement toward ailes changes is disagreement about tlie 
scope and magnitude of the problem.^ The Standing Committee and the Civil Rules 
Advisory* Committee are collecting information and input that will enable them to malre 
decisions about fundamental chaiages to the ailes.' However, with respect to preservation — 
the specific focus ot this hearing — significant empirical data already support tlie need for a 
preservation rule.^'^ 

• The Standing Committee is the appropriate forum for the discussion, both the immediate 
and tlac long-term discussion, but it is a discussion in which all of us have a legitimate and 
significant stake — as tins hearing demonstrates. 


III. Background on the Federal Rules of Civil Procedure 

At tlie turn of the twentieth century, American civil procedure was confusing at best, chaotic at 
worst. An attorney practicing in one state had to leani tlie procedural rules for state actions in 
equity, federal actions in equity, and federal and state actions at law.^^ In many states, procedure was 
further complicated by tlie tormalistic requirements ot the Field Code^^ under which parties were 


^ Tlic Fcdctfil Judicial (Zenter undertook a closcd-casc study, wliich concluded that the costs of discoven- were really not 
as much of a concern as predicted. However, ihe study did nol separate out ihe cases in vvhicli discovery did nol occur 
at all — eitlier because of earty resolution, or as a cost-avoidance measuie. And, as Professor William Hubbard 
demonstrates, litigation costs “are highly skewed, witli a long tail in wliich a small number of hi^ily complex and 
burdensome cases account for a large share of tlic total costs.” The C.osU and Burdens of C.idl Discovery: Hearing Before the 
Subcomm. on the Constitution of the ii. Comm, on the judicieny, 112th Cong. 7 (2011) (statement of William lij. Hubbard, 
Assistant Professor of Law, Univ. of Chi. Law Sch.). 

Tlicrc arc various pilot projects underway across the country' that arc testing possible solutions to some of the broader 
discovery and civil liligalion problems. Oala are being collecled from those projecls by ihe Nalional Cenler for Slale 
Courts, ihe Federal judicial Cenler and TA AT-S. 

.Av Final RLFOKLON LHL JOlNl PROJliCrOl IHL iVAUiRlCAN COLLLGL OL i'lUALLAWYLKS'l'ASKFOIlCL' ONI 
Discovery AND TTiE Institute fortiie Advancement of XTiE^AvrERicAN Legal System 12-14 (iw, Apr. 15, 
2009), reprinted in 268 F.R-D. 407, 420-422 (rev, Apr. 15, 2009). Ihc final Report h attached at the end of this written 
statement. See also Cl\TL |USTICE ItEFtDRM GiltDUP, LA^X■YERS FOR CJl\TL |USTICE & L.S. QLVMBER INSTITUTE FOR 
Legal Reform, Litigation Cost Survdy of LLvior Comp.anies (201i)) (submitted for presentation to the 
Committee on Rules of Practice and Procedure at the 2010 Conference on Civil Liligalion); L.S. COURTS, DaTI.AS 

Conference ON Preserv.atton/Sancttons (9/9/1 1), 

blip: / / ww\v.uscourls.g>\ /Rules, 4ndPohcies/Feder;ilRu1emaking/OverMew/Oaibis\TiiiiCoiiiSept20'] 1 .aspx (last visited 
Nov. 14,2011). 

" Ihomas O. Main, Rjeconsidering Procedural Confortniri Statutes, 35 W. S'f. L. L. ILLV. 75, 89-94 (2007). 

Pleading of ihe facts consliluling the cause of action, complicated |oinder of parlies and exiremelv limiled 
disco-wriA See Stephen N. Subrin, lion- Equity Conquered Common Eair: The FederalRu/ks of Civil Procedure in 
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required, in order to plead a cause of action, to set out specific tacts supporting each element of a 
cause of action at the outset. Ihe rigidity of tlie pleading requirements prompted widespread 
concern that meritorious claims were being dismissed on tlie basis of procedural technicalities. 
These concerns '.md the complexity ot the state and federal civil procedure scheme in general, led to 
increased demand for simple, uniform mles ot federal civil procedure. The Rules Enabling Act ot 
1934 paved the way tor this development by empowering tlae Supreme Court to promulgate general 
ailes ot procedure, thereby streamlining tlie njlemaking process. An Advisor}’ Committee 
appointed by the Supreme Court spent 18 months drafting the Federal Rules of Civil Procedure 
(“FRCP”) which went into effect on September 16, 1938. 

The gist of the new procedural scheme was relatively straighttorward: the plaintiff would initiate the 
case with a short and plain statement sufficient to put the defendant on notice of the namre of the 
claim and the parties would engage in discover^' to collect information relevant to the claims before 
trial and thus avoid any surprises once trial began. The new rules, therefore, did away with the ngid 
pleading requirements of the Field Code by fashioning “a system in which initial access to the 
courthouse would be virtually guaranteed.”^' Under the FRCP, the defendant would have 
opportunities to test the nature of the plaintiffs claims before trial, either at the pleading stage (Rule 
12) or at the summary judgment stage (Rule 56). If disputed issues of material fact remained, the 
case would proceed to trial for resolution. 

The FRCP were by most measures a good fit for the civil litigation climate of the 1940s and 1950s. 
Transcontinental travel was a rare luxuiy^ and most cases were handled exclusively by local counsel. 
Discovery was necessarily limited because computers, copy machines and email were not y-et a part 
of daily life. And major categories of substantive litigation, such as class actions, mass tort litigation 
and civil rights litigation had not yet appeared in any significant volume. Under these conditions, 
and especially in comparison to the complicated system that preceded it, the new procedural scheme 
was largely embraced by the legal community and during this penod many states incoqaorated the 
I'RCP, in whole or in part, into tlieir own procedural codes. 


IV. Modem Challenges 

Many of the problems with the FRCP today have been tied to discovery* and as early as 1968, studies 
were being underfciken to explore tlae relationship between discovery practices aiad cost increases in 
civil litigation.’'' 'i he process exploded in tlae 1970s when the volume of available information and 


Hisbrical Pmpeciive, 1 U. Pa. I.. RF.V. 909, 939-40 (1987); .^ee ahv Slephen N. Subnn. David Dudley Field and ibe Field Code: 
A FFslorical /Snalysh of an F.arlier Procedural T jjto//, 6 T.AW& HTST. RF,V. 332, 328-33 (1988). Tweniv-seven slales copied 
the Field Code. Stephen N. Subrin, Fishing F^xpediUons /MJ.omd: The FFstoncal background of the 1938 Federal Discover}j Pules. 

39 D.C. L. Rev. 691, 696 (1998). 

In 1911, fhomfis Shelton, the Chaimifin of the ABA Committee on Uniform |udieial Procedure, and 1 Icnrt' Clayaon, 
(Shair of the Iloitsc Judieiaiy Committee, made an initial attempt to pass the bill. Although imsucccssfiil, proponents 
(meludmg ihen-Chief Jus lice 3MlLiam Howard Tafl) lauiiciietl a successful redrafting effort in 1923 and a version similar 
lo this 1923 drafl became ihe Rules F.nabling Acl of 1934. See jay Tidmarsh. Pound's Cenlitry and Oitrs, 81 NCITRF. 
DAMP. L. RF.V. 513, 51 3 (2006); Slephen B. Burbank. The Pules F.nahling /\cl of 1 934. 1 30 T J. P.A. L. RF.V. 1015, 1 045- 
73, 1097 (1982). 

Rebecca Love KourHs et al., Reinvispmting Pleadings, 87 DiiXV. Lk L. Rlv. 245, 245 (Winter 2010). 

.iiv WiLLlAM iV. GLASER, PRETRL\L DISCOATRY AND THE iVDATRSARY SYSTEM (1968) (presenting tlie 
findings of the Columbia Law School’s Project for Effective Justice). 
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tile scope of permitted discover}’ botli expanded simultaneously and, in at least some cases, this 
convergence led to skyrocketing costs, over-discover}’ and discoi’ery abuse. 

The first proposed solution was greater judicial case management^'^ and amendments to the FRCiP in 
tlie 1980s and early 1990s proinded tor increased judicial control over discoi’ery practices.^’ 
Beginning in the early 1990s and tlirough to 2000, amendments to the FRCP included limits on tlae 
metlaods and scope of discover\d^ and provided for the tront-loaded exchange ot intormation 
through initial disclosures.^^ 

Technological developments of the past decade, while m'dang our lives more etticient in m',my 
respects, have exacerbated the problems ot cost aiad delay in the discover}’ process. The parabolic 
growth of electronically stored infonnahon (“ESI”) generated by e-mails, text messages, instant 
messages. Amice mails, websites, call logs, word processing documents and digital photos has 
exponentially increased the amount of information that must be unearthed in the discoimry process 
during the course of a lawsuit. The FRCiP were amended in 2006 to respond to some of the issues 
generated by ESI but problems remain. 

The histor}’ of mles amendments since 1970, therefore, is largely a liistorA- of tnang to put the 
discoA’en- genie back in the bottle. First by increasing judicial control oimr case management, then by 
limiting the methods of available discovery, then by mandating disclosures at the outset of the case 
and most recently, by addressing issues specific to the discovery of ESI. In fact, the discovery niles 
have been amended more frequently than any others, yet widespread concerns and complaints 
persist 


V. The Data 

Ihese concerns hav’e come to a head in recent years and mle makers, practitioners and academics 
alike have turned their attention to a comprehensive assessment of the state of tlie civil justice 
system, involving significant empirical research to pinpoint problems and examine solutions. In May 
2010, at the request of the Standing Committee, the Civil Rules Advisory Committee held a two-day 
conterence at the Duke UniA’ersit}’ School ot Law “designed as a disciplined identification ot 
litigation problems aiad exploration ot tlae most pronaising opportunities to improA’e federal cival 


Calls tor increased judicial management began in earnest with a series of I cdcral |udicial Center studies in the late 
1970s lhal fomid lhal ihe use of courl management techniques could help keep discovery under control and decrease 
lime lo resolulion for a case. STFATyN FT-ANOF.RS FT AT,.. CASF. MANAOF.MF.NT AND COURT 
MAXAGF.MF.NT IN UNTTF.D STATES DTSTRTCTT COURTS (1977); PATJT, R. COKXOT,T,Y FT AT,., TTJDTCT AT. 
COXTROT,S AXDTHF, CT\TT, T.TTTGATTOX PROCESS: DTSCOATSRY (1978). 

' ' FED. R. CIV, P. 26(fj cmt. background (1980); FED. R. CIV. P. 16 cmt. background (1983); FED. R CIV- P. 16 cmt. 
background (1993). 

FED. R. (3TV. P. 30 cmt. background (1993); FED. R. CIA” P. 33 cmt. background (1993); FED. R. CTAA P. 26 cmt. 
background (20l.)0). 

In 1993. provisions requinng parlies lo disclose certain information relevant lo ihe case wilhoul wailing for a 
discovery request were introduced in optional formal. These provisions were made mandatory in 2000. FED. R. CTV. 
P. 26 cmt. backgtriund (2000). 

Report from tlie judicial Conference Advison* Committee on Chdl Rules and the Committee on Rules of Practice and 
Procedure to tlie Chief justice of the United States on the 2010 Conference on Ciril Litigation 1 (2010) [hereinafter 
Report to the Chief justice on the 2010 (Oonfcrcncc] . 
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litigation. Submissions to the 2010 Conference on Civil Litigation (also referred to as the Duke 
Conference) included numerous white papers issued by national organizations, groups and 
prominent lawyers and an unprecedented amount of empirical studies and data. 

For example, in 2008, the Joint Project of the .\naerican College of Trial Lawyers (“A(iTL”) Task 
Force on Discover}- and L\ALS surveyed attorney Fellows ot tlae ACTL. To expand tlae pool of 
view’s and gatlaer comparative dafci, LALLS supported tlae Federal Judicial Center’s (“FJC”) 
administration ot similar sur^’eys ot members ot tlae American Bar Association (“ABA”) Section of 
Litigation and members of the National Employment Lawyers Association (“NELi\”).^^ LCYDS 
partnered with Northw'estern University School of Law’s Searle Center on Lawy Regulation, md 
Economic Crowth (“Searle (ienteh’) to gain the judicial perspective by administering a survey to 
state and federal judges, and LAALS sim’eyed general counsel to capture the company/litigant 
experience. The FJC conducted a closed-case study of federal civil cases that terminated in the last 
quarter of 2008 and the Searle Center administered a sur^’ey of Fortune 200 companies regarding 
litigation costs. 

This list is not exhaustive and indeed has expanded. Tlie Duke Conference highlighted prioriy 
areas, among wNich were presentation and spoliation of electronically stored infonnation."' Tn 
pursuit of further discussion on presentation and sanctions, the Discovent Subcommittee of the 
Civil Rules Advisory Committee held a mini-conference on preservation and sanctions (also referred 
to as the Dallas Conference). In advance of the mini-conference, the FJC studied motions for 
sanctions based upon spoliation of evidenee in civil eases and R AND Corporation’s Institute for 
Civil Justice reported prcliminaryt results of research into costs associated w’ith pretrial discover)^ of 
ESI. Numerous comments were submitted, many of which suggested proposed niles. Empirical 
W'Ork continues, building on the studies prepared for the Duke and Dallas Conferenees. 

From the empirical studies and data already developed, broad themes have emerged, many of whieh 
are troubling. According to an l AALS analysis, together, the ACTl. Fellow-s, ABA Section of 
Litigation, N I ', 1 . A member and state and trial judge sur\’eys “suggest a plausible tlaeoryc cost 
inefficiencies in the civil justice process reduce court access, delay contributes to unnecessary cost, 
and discovery proeedure is a. key factor w-ith respect to both costand delay. 

Witla respect to cost, the ACTL, ABA and NEDA survey-s asked respondents to evaluate whetlaer 
“[l]itigation IS too expensive” (i.e., relative to what it ought to cost) and more than three out of four 
attorney’s in every’ group expressed agreement wnth tins statement.^ Ninety’-seven percent of general 
counsel surveyed agreed that tlae system is too expensive, w-itla 78 percent of respondents expressing 
strong agreement."^’ Agreement wnth this statement tended to become stronger as the geographic 
scope of the respondent company increased, from 92 percent tor local companies to 98 percent tor 
multinational companies.'^ Over 80 percent of respondents to both tlae ABA and NELA sun’ey-s 


2' Id 

^ Now the Task i'orcc on Discovery' and CJivil |usticc. 

Report to tlic Chief Justiee on tlic 2010 Conference, s/pn/notc 20, at 2. 

U al 12. 

-5 COKTXA GERET^y TKSTTTUTF, FORTHF, .AD‘W\XCEME.NT OF THE. ANfFRTC.AK T.EGAT, SYSTFAT FATE.SS & ACCESS: 
COXSENSUS ON THE. AMERTC.AN (ORTT. IUSTTCE T.ANDSCAPE 2 (201 1). 

.ACTT. Fellows: 85 percent; ABA T-itigation: 81 percent; NFT-.\ Members: 77 percent. 

Lxsri'iU rLFOR'iHlj: iVDV.ANCE-VlEN'l OF lHL'iVjMLRlCAN LEG.VL SYSTEM, CiViL LlTlGA'llON SURVEY 01 CHIEI' 
Legal Oi i iCERS AND General Counsel Belongingio rnEiAssociAiioN oi Corforaie Counsel 17-18 (2010). 

atl8. 
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indicated that litigation costs are not proportional to the v'alue of a small case (i.e., small amount in 
dispute), llie ACl'L and general counsel surveys did not distinguish between small and large cases, 
but in botli surveys majorities'' indicated agreement tliat litigation costs arc not proportional to case 
value. A majority of respondents to the general counsel sun’ey reported that the cost of pretrial 
litigation for a typical company has increased, as has the total yearly cost ot pretrial litigation.'"' 

The discover)' process plays a key role in generating cost and delay. The FRCP’s staicture does not 
alwa)^ promote early identificarion of issues, which often leads to a lack of focus in discoven*. 
Further, the discover!* rules provide tor virtually unlimited discover)’, unless md until the court says 
otherw’ise, which occurs far less frequently than one would hope. At least 70 percent of respondents 
to the ACTL, ABA and sun’eys expressed agreement witla tlae statement that “[djiscover)’ is 

too expensive,”^^ demonstrating a widespread belief that discover)’ is more costly than it needs to be. 
Respondents to the FJC closed-case study were asked to rate how’ “the costs of discover)’ to your 
side in the named case compare to your client’s stakes.”''' A majority of respondents indicated costs 
•were “just the right amount” in relation to the stakes and in a sizeable minoriw of cases (23 percent 
for plaintiffs and 27 percent for defendants) attorney respondents deemed discovery costs too high 
in relation to the stakes. The FJC study concluded that litigation “costs appear to be proportionate 
to the monetan’ stakes” for most cases wathiii the federal system^' — to which we should be asking 
w’hether success in most cases is good enough. 

With respect to delay, the ACTI., ABA and NET. A surveys asked respondents to identify one 
“primary cause of delay in the litigation process” and in all three sunuys, attorneys identified the 
“time required to complete discover)-” as the primary cause, over any other single cause. 
Respondents to the I AAl -S/Searle Center survey of state and federal trial court judges asked a 
slightly different question, but with a generally consistent result. Judges were permitted to select 
multiple causes of “significant” delay, and requested to rank the causes selected on a scale from one 
(most significant) to five (least significant). Over 80 percent of trial judges identified the time 
required to complete discovery- as a significant cause of delay^^ and this cause ranked the highest in 
significance.^' 

When asked to provide “the percentage of total expenses and time spent ... in connection with 
discovery- (including discovery- motions and other discovery related disputes)” in “typical cases that 
do not go to trial,” the aggregate responses in the ACTL, .ABA and XELA sury-eys •^v-ere nearly 
identical. Half of respondents reported tlaat discovery consumes at least 70 percent of expenditures 
in cases tliat are not tried; on average, respondents reported that two-thirds of expenditures are 


Sixly-nme percent nncl 88 percent; respectively. 

TA AT,S, CtVtiJ.t'l'tC.'V't tO\ SURVKV ot- CHtKt- I.hXiAl.OhKtCKRS AM) GknKRAI , CoUNSKI .ryira note 27, Ht 16. 

ACTL Fellows: 87 percent; ABA Litigation: 82 percent; NELA Members: 70 percent 

Emery G. Lee 111 and Iiioalas El Willoino, federal Ileiiclal Center, NAXitaN.AL, Case-Based Ciatl Rlees 
SURVEY: Pre.t tmtnary Report to the J udicial (Conference AowstaRY (SoMAnTTEE on Civtl Rltes 97 ((Act. 

2009). Cerlamly, this ralmg will be 'nffecled by respondents’ sub|ecLive judgments, views, beliefs, and alliludes. 

L/. 27-28, 97.’ 

Rmerv G. Lee Til & Thomas F.. Willging, DejAing ihe Prvblem of Cos! in Federal Civil 1 Jligalion. 60 DUKE L.|. 765, 768 
( 2010 ). ’ 

iV(CrL Fellows: 55 percent; ABA Litigation: 48 percent; NELA Members: 35 percent. 

State Judges: 82 percent; Federal judges: 84 percent. 

' State judges: 1.8 average rank; Federal judges: 1.7 average, rank. 
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discover)' related.'*^ The ABA and NF. T . A surveys went furtlier and requested an assessment of total 
time and expenses that ibonld ht incurred in connection witli discovery in such cases. Responses 
were again similar, and identified an appropriate level of discovery expenditures lower tlian tlie 
current level reported.’’' The consistency among these groups shows that attorneys believe there is 
room tor improvement witla respect to the time and cost required to complete discover}\ 

Witla respect to e-discover)y Fulbright & Jaworski L.L.P. reports that tins issue emerged in 2005 as 
‘The most troublesome new litigation challenge,” cited by approximately one of eveiy- five 
respondents to the ULigalion ’i'nnds Survey. ' Respondents to the generd counsel survey reporting an 
increase in pretrial litigation costs for the t)'pical case most commonly cited discovery in general — e- 
discover}' in particular — as the basis tor this trend.*^^ In Fulbright & Jaworski L.L.P. ’s 2007 Utigalion 
Trends Survey, more than 60 percent of U.S. and U.K. companies reported little change following the 
December 2006 e-discovery amendments; in fact, 27 percent of respondents thought the changes 
had “made the situation more difficult to deal with in federal litigation” and this sentiment was even 
stronger in mid-sized (31 percent) and larger (35 percent) companies. hi 2010, when asked to 
evaluate whether “the U.S. Rules of Civil Procedure Should Be Modified Tn Some Way to T.imit 
Flectronic Discovery in Ciwl Actions,” 79 percent of all U.S. company respondents to the litigation 
Trends Survey answered “yes.” '^ With respect to sanctions, a majority of respondents to the general 
counsel survey disagreed that “motions for sanctions are a useful tool in responding to e-discovery 
abuse” although a majority did agree that “the threat of sanctions is a sigiificant consideration in my 
company’s e-discovery decisions.”" 

The aimulative effects of increasing cost and delay, and disproportionate discovery- processes 
resulting in both, have bad devastating consequences on the public’s ability to access the civil justice 
system, and further threaten to undcnninc the public’s confidence in the system. Attorney 
respondents to the ACIL, ABA and NKl-A surveys indicated that the cost-benefit analysis affects 
whether some parties can commence and maintain a civil action. Over 80 percent of attorneys in 
every- group answered “yes” to the following question: “In general, does your firm turn away cases 
when it IS not cost-effective to handle tlaem?”^^ In all tlaree sur\'cys, $100,000 was the most 
commonly cited monetary threshold for not taking a. case. 

Survey results also suggest that some cases are settling primarily because ot cost concerns. More 
tlaan 80 percent of respondents to the ACTL, ABA and general counsel sun'eys and a majority- of 
respondents to the NLLA sur\’ey indicated that costs drive cases to settle for reasons unrelated to 
tlae merits." These feelings were strongly held by those representing primarily defendants, altlaough 
majorities of those representing primarily plaintiffs or representing both equUly also indicated a 
direct causation between cost and settlement. In the FJC sur\’eyy 58 percent of detense lavq-ers aiad 


ACTTT. Fellows: 70 percenl median, 67 percent average; ABA Taligahon: 70 percenl median. 66 percenl average; 
NF.T/A Members: 70 percent median, 66 percent average. 

ABA Litigation: 50 percent median, 50 percent average; NELA Members: 50 percent median; 53 percent average. 
i'ULBRIGIir &:jAWOIlSI-a L.L.P., E-DISCOV'EIIY i'lKDINGS FROM THE 2005-2010 ITlLBRIGirT&jAWORSI-a L.L.P. 
LiTiGATitaN Trends Survdys 3 (201i)). 

lA^ALS, (3i\TL Litigation Survdy of (Ohief Leg.al Officers .-vnt) Geneical Counsel, s//pra note 27, at 16. 

Nolably. U.K. companies were more posilive about the changes than their U.S. counterparts. FUIBRTGHT & 

T AWORSKT. supra note 40, at 7, 78-79, 1 1 7. 

Id. at 21 .3. 

lA'YLS, Qvil LniGATioN Survey of Chief Legal Ofilcers and Geneilvl Counsel, note 27, at 34. 
ACTL Fellows: 81 percent; ABA Litigation: 82 percent; NELA Members: 88 percent. 

ACTL Tcllows: 83 percent; ABA Litigation: 83 percent; general counsel: 81 percent. NELA Alcmbcrs: 59 percent. 
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tliose representing botli parties equally agreed tlaat “[t]he cost ot litigating in federal court, including 
tlae cost of discoven’, has caused at least one of my clients to settle a case tlaat tlaey would not have 
settled but for that cost.”'^' 'ihose representing primarily plaintiffs were split, witla 39 percent 
agreeing and 38 percent disagreeing. 


VI. Modem Solutions 

In short, the wirious sur\’eys suggest that the FRCiP are not meeting the promise of Rule One: 
“These mles ... should be construed md administered to secure the just, speedy, and inexpensive 
determination ot every action and proceeding.” Efforts to bring tlie ailes — both tlae FRCP and 
state analogs — back in line with Rule One’s goals are increasing. In 2009, the Repoft on the Joint 
Pwject of the ACiTL Task Force on Discomy and TAAJ F set forth 29 Proposed Principles that the two 
organizations suggested “will ultimately result in a civil justice system that better serves the needs of 
its users. Since their release, these Principles have been the subject of extensive discussions on 
rules-based changes and select Principles have been implemented in various forms in state courts 
across the nation where rules changes are being evaluated and measured. 

The importance of rules and ailes-based solutions cannot be understated. In a perfect world, 
judges, attorneys and the rules w'ould all interaet in a w-ay that w-ould ensure the maximum level of 
cooperation, fairness, efficieney and eost-effectiveness: the rules w-ould be simple to understand, 
cost-effective and easy to follow, attorneys would be cooperative, professional and consistently 
follow the mles, and judges would consistently apply and enforce the rules in a way that ensures the 
just, speedy and inexpensive detennination of the dispute. I lowever, the civil justice system is not 
operating in such a manner and the rules play a primary role in both creating the problems and 
defining the solutions. 

Too many attorneys believe they should — or must — take adviuatage of the full range of procedures 
available to tlacm under tlac rules, and tlac h'RCP do little to dissuade tlacm from tins view, 'ihe 
problem is especially acute w-ith respect to the discovery rules. In fact, respondents to the AC'IT, 
ABA and NKl-A suneys, and lAAl.S/Searlc Center survey of state and federal trial court judges, 
generally hold attorneys more responsible for discovery* inefficiencies than tlae litigants themselves. 
Overall, not more thiua one in ten respondents agreed witli the statement that “ [litigaiats] , not 
attorneys, drive excessive discovery.”''^ In too many cases, discovery* has become an end in itself and 
tlae process does little, if anytlaing, to promote the just, speedy and inexpensive determination of 
actions. 


VII. Conclusion 

Active and effective case management by judges and attorney professionalism and civiliw play a 
large role in this process, to be sure; however, judges cannot be forced to practice active case 


T,F.F. AND WTTJ.GTKG, NATTONAT., CASF-BaSFD CnUT.RUTF.S .Sim^FV, s//pra ncUe 32, ill 72-73. 

Jd. 

Final Rffori, vy’mnote 10, at 1. 

ACTL Fellows: 11 percent; ABA Litigation: 11 percent; NFJ.A Members: 6 percent; State Judges: 7 percent; Federal 
Judges: 7 pcrccnt 
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management and attorneys cannot be forced to cooperate and/or act in a civil manner. At the end 
of tlae day, it is tlae niles tlaat provide the structure within which judges and attorneys operate and it 
is tlac rules that create the expectations to which tlae players in tlae civil justice system are held. In 
order to avoid the expenditure ot unnecessar}* time and money, either the mles — p'.irticularly those 
relating to discovery’ and providing judicial discretion to limit discovery’ — need to be much more 
strictly entorced or tlae niles need to be rewritten to achieve tlae same result. Atter decades of calls 
for increased case management, numerous rounds of rules amendments authorizing judges to play a 
greater role in the discovery process and argnabh- little progress to-date ha reigiaing in discovery 
costs, rehang solely on case management or cooperation to bring tlae process back in line with the 
needs ot tlae users no longer seems a viable option. 

The goal of niles in general is predictability and consistencya The specific goal of the FRCP is a just, 
speedy and inexpensive system. The FRCP neither create predictability and consistency nor sen-e 
jusrice, efficiency and cost-effectiveness. Accordingly, they must be changed: both with respect to e- 
discoven- and presen-ahon, and also more broadly — to ser\-e all litigants and potential litigants. 


Page 11 of 11 
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The College strives to improve and elevate the standards of trial practice, the administration of 
Justice and the ethics of the trial profession. 

American College of Trial Lawyers 

19900 MacArthur Boulevard, Suite 610 
Irvine, California 92612 
www.actl.com 



AMERICAN COLLEGE OF TRIAL LAWYERS 
TASK FORCE ON DISCOVERY 


CHAIRPERSON 

Paul C. Saunders, New York, New York 

VTCE-CHATRPERSON 
Arm B. Frick, Denver, Colorado 

PARTICIPATING MEMBERS 
Robert L. Byman, Chicago, Illinois 
The Hon. Colin L. Campbell, Toronto, Ontario 
The Hon. Pliillip R. Garrison, Springfield, Missouri 
William T. Hangley, Philadelphia, Pennsylvania 
Chris Kitchel, Portland, Oregon 
Lynette Labinger, Providence, Rlrode Island 
Chuck Meadows, Dallas, Texas 
Craig T. Merritt, Richmond, Virginia 
Edward W. Mullinix, Philadelphia, Pemrsylvania 
Gordon W. Netzorg, Denver, Colorado 
William Usher Norwood, III, Atlanta, Georgia 
R. Joseph Parker, Cincinnati, Ohio 
Colins J. Seitz, Jr., Wilmington, Delaware 
Francis M. Wikstrom, Salt Lake City, Utah 
W. Foster Wollen, San Francisco, California 



34 


INSTITUTE FOR THE ADVANCEMENT OF T HE 
AMERICAN LEGAL SYSTEM 

The Institute for the Advancement of the American Legal System (lAALS) at the University of 
Denver was the brainchild of the University’s Chancellor Emeritus Daniel Ritchie, Denver 
attorney and Bar leader John Moye and United States District Court Judge Richard Matsch. 
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national non-partisan organization dedicated to improving the process and culture of the civil 
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and trusted by those it serves. 
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JOINT PROJECT 
OF THE 

THE AMERICAN COLLEGE OF TRIAL LAWYERS 
TASK FORCE ON DISCOVERY 
AND 

THE INSTITUTE FOR THE ADVANCEMENT OF THE 
AMERICAN LEGAL SYSTEM 

FINAL REPORT* 

The American College of Trial Lawyers Task Force on Discovery (“Task Force”) and the 
Institute for the Advancement of the American Legal System (“lAALS”) at the University of 
Denver have, beginning in mid-2007, engaged in a joint project to examine the role of discovery 
in perceived problems in the United States civil justice system and to make recommendations for 
reform, if appropriate. The project was conceived as an outgrowth of increasing concerns that 
problems in the civil j ustice system, especially those relating to discovery, have resulted in 
unacceptable delays and prohibitive expense. Although originally intended to focus primarily on 
discovery, the mandate of the project was broadened to examine other parts of the civil justice 
system that relate to and have a potential impact on discovery. The goal of the project is to 
provide Proposed Principles that will ultimately result in a civil justice system that better serves 
the needs of its users. 


THE PROCESS 

The participants have held seven two-day meetings and participated in additional lengthy 
conference calls over the past 18 months. They began by studying the history of the Federal 
Rules of Civil Procedure, past attempts at reforms, prior cost studies, academic literature 
commenting on and proposing changes to the rules and media coverage about the cost of 
litigation. 

The first goal of the project was to determine whether a problem really exists and, if so, to 
determine its dimensions. As a starting point, therefore, the Task Force and lAALS worked with 
an outside consultant to design and conduct a survey of the Fellows of the American College of 
Trial Lawyers (“ACTL”) to create a database from which to work. TAALS contracted with 
Mathematica Policy Research, Inc. to manage the survey and bore its full cost. Mathematica 
then compiled the results of the survey and issued an 87-page report. 


^ Accepted and approved bv the Board of Regents of the American College of Trial Lawyers on February' 25, 

2009. 
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The survey was administered over a four-week period beginning April 23, 2008. Tt was sent to 
the 3,812 Fellows of the ACTL, excluding judicial, emeritus and Canadian Fellows, who could 
be reached electronically. Of those, 1 ,494 responded. Responses of 1 1 2 not currently engaged 
in civil litigation were not considered. The response rate was a remarkably high 42 percent. 

On average, the respondents had practiced law for 38 years. Twenty-four percent represent 
plaintiffs exclusively, 31 percent represent defendants exclusively and 44 percent represent both, 
but primarily defendants. About 40 percent of the respondents litigate complex commercial 
disputes, but fewer than 20 percent litigate primarily in federal court (although nearly a third split 
their time equally between federal and state courts). Although there were some exceptions, such 
as with respect to summary Judgment, for the most part there was no substantial difference 
between the responses of those who represent primarily plaintiffs and those who represent 
primarily defendants, at least with respect to differences relating to the action recommended in 
this report. 


SURVEY RESULTS 

Three major themes emerged from the Survey: 

1 . Although the civil justice system is not broken, it is in serious need of repair. In many 
jurisdictions, today’s system takes too long and costs too much. Some deserving cases are not 
brought because the cost of pursuing them fails a rational cost-benefit test while some other 
cases of questionable merit and smaller cases are settled rather than tried because it costs too 
much to litigate them. 

2. The existing rules structure does not always lead to early identification of the contested issues 
to be litigated, which often leads to a lack of focus in discovery. As a result, discovery can cost 
far too much and can become an end in itself As one respondent noted: “The discovery rules in 
particular are impractical in that they promote full discovery as a value above almost everything 
else.” Electronic discovery, in particular, needs a serious overhaul. It was described by one 
respondent as a “morass.” Another respondent stated: “The new rules are a nightmare. The 
bigger the case the more the abuse and the bigger the nightmare.” 

3. Judges should have a more active role at the beginning of a case in designing the scope of 
discovery and the direction and timing of the case all the way to trial. Where abuses occur, 
judges are perceived not to enforce the rules effectively. According to one Fellow, “Judges need 
to actively manage each case from the outset to contain costs; nothing else will work.” 

In short, the survey revealed widely-held opinions that there are serious problems in the civil 
justice system generally. Judges increasingly must serve as referees in acrimonious discovery 
disputes, rather than deciding cases on their merits. From the outside, the system is often 
perceived as cumbersome and inefficient. The emergence of various fonns of alternative dispute 
resolution emphasizes the point. 
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On September 8, 2008, the Task Force and TAALS published ajoint Interim Report, describing 
the results of the survey in much greater detail. It can be found on the websites of both the 
American College of Trial Lawyers, www,actLcom, and lAALS, wwwr_du-edii/1e2,alinstjtm^^ 

That report has since attracted wide attention in the media, the bar and the judiciary. 

The results of the survey reflect the fact that circumstances under which civil litigation is 
conducted have changed dramatically over the past seventy years since the currently prevailing 
civil procedures were adopted. 

The objective of the civil justice system is described in Rule 1 of the Federal Rules of Civil 
Procedure as “the just, speedy, and inexpensive determination of every action and proceeding.” 
Too often that objective is now not being met. Trials, especially jury trials, are vital to fostering 
the respect of the public in the civil justice system. Trials do not represent a failure of the 
system. They arc the cornerstone of the civil justice system. Unfortunately, because of expense 
and delay, both civil bench trials and civil jury trials are disappearing. 

PROPOSED PRINCIPLES 

Recognizing the need for serious consideration of change in light of the survey results, the Task 
Force and lAALS continued to study ways of addressing the problems they highlighted. They 
have had the benefit of participants who practice under various civil procedure systems in the 
United States and Canada, including both notice pleading and code pleading systems. They have 
examined in detail civil justice systems in Canada, Australia, New Zealand and Europe, as well 
as arbitration procedures and criminal procedure and have compared them to our existing civil 
justice system.^ 

After careful study and many days of deliberation, the Task Force and lAALS have agreed on a 
proposed set of Principles that would shape solutions to the problems they have identified. The 
Principles are being released for the purpose of promoting nationwide discussion. These 
Principles were developed to work in tandem with one another and should be evaluated in their 
entirety. 


RECOMMENDED ACTION 

The Task Force and lAALS unanimously recommend that the Proposed Principles set forth in 
this report, which can be applied to both state and federal civil justice systems, be made the 
subject of public comment, discussion, debate and refinement. That process should include all 
the stakeholders with an interest in a viable civil justice system, including state and federal 
judiciaries, the academy, practitioners, bar organizations, clients and the public at large. 


■ lAALS's review of civil procedural reforms in cerlain foreign jurisdictions and Slates in the United Stales is 
attaclied as Appendix A. 
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Some of the Principles may be controversial in some respects. We encourage lively and 
informed debate among interested parties to achieve the common goal of a fair and, we hope, 
more efficient, system of justice. We are optimistic that the ensuing dialogue will lead to their 
future implementation by those responsible for drafting and revising rules of civil practice and 
procedure in jurisdictions throughout the United States. 

PRINCIPLES 

The Purpose of Procedural Rules: Procedural rules should be designed to 
achieve the just resolutioti of evety civil action. The coneept of just resolution should include 
procedures proportionate to the nature, scope and magnitude of the case that tvill produce a 
reasonably prompt, reasonably efficient, reasonably affordable resolution. 


I. GENERAL 


• The “one size fits all” approach of the current federal and most state 
rules is useful in many cases but rulemakers should have the 
flexibility to create different sets of rules for certain types of cases so 
that they can be resolved more expeditiously and efficiently. 

When the Federal Rules of Civil Procedure became effective in 1938 they 
replaced the common law forms of actions at law and the differing sets of 
procedures for those actions required by the Conformity Act of 1 872 (each district 
court used the procedures of the state in which it was located) as well as the 
Equity Rules of 1912, which had governed suits in equity in all of the district 
courts. The intent was to adopt a single, uniform set of rules that would apply to 
all cases. Uniform rules made it possible for lawyers to appear in any federal 
jurisdiction knowing that the same rules would apply in each. 

It is time that the rules generally reflect the reality of practice. This Principle 
supports a single system of civil procedure rules designed for the majority of 
cases while recognizing that this “one size fits all” approach is not the most 
effective approach for all types of cases. Over the years, courts have realized this 
and have informally developed special rules and procedures for certain types of 
cases. Examples include specific procedures to process patent and medical 
malpractice cases. Congress also perceived the need for different rules by 
enacting the Private Securities Litigation Reform Act for securities cases.^ 


^ Another example is specifie rules tliat liavc been developed to process eases of a lower dollar amount, for 
example Rule 16. 1 in Colorado which requires the settiiig of an early tiial date, early, full and detailed disclosure, 
and presumpLivelv prohibits depositions, interrogatories, document requests or requests for admission in civil actions 
where the amount in controversy is $100,000 or less. 
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The concern that the development of different rules will preclude lawyers from 
practicing across districts is no longer a reality of present-day practice, as 
advances in technology allow for almost instant access to local rules and 
procedures. 

We are not suggesting a return to the chaotic and overly-complicated pre-1938 
litigation environment, nor are we suggesting differential treatment across 
districts. This Principle is based on a recognition that the rules should reflect the 
reality that there are case types that may require different treatment and provide 
for exceptions where appropriate. Specialized rules should be the exception but 
they should be permitted. 


2. PLEADINGS 


The Purpose ofPleadinsa: Pleadings should notify the opposing party and the 
court of the factual and legal basis of the pleader ’s claims or defenses in order to define the 
issues of fact and tcuv to he adjudicated. They should give the opposing party and the court 
sufficient iriformation to determine whether the claim or defense is sufficient in taw to merit 
continued litigation. Pleadings shotdd set practical limits on the scope of discovery and trial 
and should give the court sufficient information to control and supervise the progress of the case 
to trial or other re solution. 

* Notice pleading should be replaced by fact-based pleading. Pleadings 
should set forth with particularity all of the material facts that are 
known to the pleading party to establish the pleading party’s claims 
or affirmative defenses. 

One of the principal reforms made in the Federal Rules of Civil Procedure was to 
pennit notice pleading. For many years after the federal rules were adopted, there 
were efforts to require specific, fact-based pleading in certain cases. Some of 
those efforts were led by certain federal judges, who attempted to make those 
changes by local rules; however, the Supreme Court resolved the issue in 1957 by 
holding, in Conley y. Gibson, 355 U.S. 45 (1957), that a complaint should not be 
dismissed unless it appears beyond doubt that the plaintiff can prove no set of 
facts in support of his claim that would entitle him to relief States that adopted 
the federal-type rules have generally followed suit. 

One of the primary criticisms of notice pleading is that it leads to more discovery 
than is necessary to identify and prepare for a valid legal dispute. In our survey, 

6 1 percent of the respondents said that notice pleading led to more discovery in 
order to narrow the claims and 64 percent said that fact pleading can narrow the 
scope of discovery. Forty-eight percent of our respondents said that frivolous 
claims and defenses are more prevalent than they were five years ago. 

Some pleading rules make an exception for pleading fraud and mistake, as to 
which the pleading party must state “with particularity” the circumstances 
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constituting fraud or mistake. We believe that a rule with similar specificity 
requirements should be applied to all cases and throughout all pleadings. 

This Principle replaces notice pleading with fact-based pleading. We would 
require the parties to plead, at least in complaints, counterclaims and affinnative 
defenses, all material facts that are known to the pleading party to support the 
elements of a claim for relief or an affirmative defense. 

Fact-based pleading must be accompanied by rules for responsive pleading that 
require a party defending a claim to admit that which should be admitted. 
Although it is not always possible to understand complex fact situations in detail 
at an early stage, an answer that generally denies all facts in the complaint simply 
puts everything at issue and does nothing to identify and eliminate uncontested 
matters from further litigation. Discovery cannot be framed to address the facts in 
controversy if the system of pleading fails to identify them."* 

• A new summary procedure should be developed by which parties can 
submit applications for determination of enumerated matters (such as 
rights that are dependent on the interpretation of a contract) on 
pleadings and affidavits or other evidentiary materials without 
triggering an automatic right to discovery or trial or any of the other 
provisions of the current procedural rules. 

The Task Force recommends that consideration be given the development of 
alternate procedures for resolution of some disputes where full discovery and a 
full trial are not required. Contract interpretations, declaratory orders and 
statutory remedies are examples of matters that can be dealt with efficiently in 
such a proceeding. In a number of Canadian Provinces, the use of a similar 
procedure, called an Application, serves this purpose. In Canada, the Notice of 
Application must set out the precise grounds of relief, the grounds to be argued 
including reference to rules and statutes and the documentary evidence to be 
relied on. The contextual facts and documents are contained in an affidavit. The 
respondents serve and file their responsive pleadings. Depositions may be taken 
but are limited to what is contained in the affidavits. At or before the oral 
hearing, the presiding judge can direct a trial of all or part of the application on 
terms that he or she may direct if satisfied that live testimony is necessary. The 
time from commencement to completion is most often substantially shorter and 
less costly than a normal action. 

Such an action is similar to but sufficiently different from a declaratory judgment 
action that it deserves consideration. It is similar to state statutes such as 
Delaware Corporation Law § 220 (permitting a stockholder to sue to examine the 
books and records of a corporation). The purpose, obviously, is to streamline the 

^ Some members of the Task Force believe that the fact-based pleading requirement should be extended to 
denials tliat are contained in answers but a majority' of the T ask Force disagrees. 
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civil justice system for disputes that do not require the full panoply of procedural 
devices now found in most systems. 


3. DISCOVERY 


The Purpose of Discovery: Discovery should enable a party lo procure in 
admissible form through the most efficient, nonredimdant, cost-effective method reasonably 
available, evidence directly relevant to the claims and defenses asserted in the pleadings. 
Discovery should not be an end in itself; it .should be merely a means of facilitating a just, 
efficient and inexpensive resolution of disputes. 

• Proportionality should be the most important principle applied to all 
discovery. 

Discovery is not the purpose of litigation. It is merely a means to an end. If 
discovery does not promote the just, speedy and inexpensive determination of 
actions, then it is not fulfilling its purpose. 

Unfortunately, many lawyers believe that they should— or must— take advantage of 
the full range of discovery options offered by the rules. They believe that zealous 
advocacy (or fear of malpractice claims) demands no less and the current rules 
certainly do not dissuade them from that view. Such a view, however, is at best a 
symptom of the problems caused by the current discovery rules and at worst a 
cause of the problems we face. In either case, we must eliminate that view. It is 
crippling our civil justice system. 

The parties and counsel should attempt in good faith to agree on proportional 
discovery at the outset of a case but failing agreement, courts should become 
involved. There simply is no justification for the parties to spend more on 
discovery than a case requires. Courts should be encouraged, with the help of the 
parties, to specify what forms of discovery will be permitted in a particular case. 
Courts should be encouraged to stage discovery to insure that discovery related to 
potentially dispositive issues is taken first so that those issues can be isolated and 
timely adjudicated. 

• Shortly after the commencement of litigation, each party should 
produce all reasonably available nonprivileged, non-work product 
documents and things that may be used to support that party’s 
claims, counterclaims or defenses. 

Only 34 percent of the respondents said that the current initial disclosure rules 
reduce discovery and only 28 percent said they save the clients money. The 
initial-disclosure rules need to be revised. 

This Principle is similar to Rule 26(a)(l)(ii) of the Federal Rules of Civil 
Procedure’s requirement for initial disclosures but it is slightly broader. Whereas 
the current Rule permits description of documents by category and location, we 
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would require production. This Principle is intended to achieve a more 
meaningful and effective exchange of documents in the early stages of the 
litigation. 

The rationale for this Principle is simple: each party should produce, without 
delay and without a formal request, documents that are readily available and may 
be used to support that party’s claims, counterclaims or defenses. This Principle, 
together with fact-based pleadings, ought to facilitate narrowing of the issues and, 
where appropriate, settlement. 

To those charged with applying such a Principle, we suggest that the plaintiff 
could be required to produce such documents very shortly after the complaint is 
served and that the defendant, who, unlike the plaintiff, may not be presumed to 
have prepared for the litigation beforehand, be required to produce such 
documents within a somewhat longer period of time, say 30 days after the answer 
is served. 

There should be an ongoing duty to supplement this disclosure. A sanction for 
failure to comply, absent cause or excusable neglect, could be an order precluding 
use of such evidence at trial. 

We also urge specialty bars to develop specific disclosure rules for certain types 
of cases that could supplement or even replace this Principle. 

• Discovery in general and document discovery in particular should be 
limited to documents or information that would enable a party to 
prove or disprove a claim or defense or enable a party to impeach a 
witness. 

The current rules pennit discovery of all documents and information relevant to a 
claim or defense of any party. As a result, it is not uncommon to see discovery 
requests that begin with the words “all documents relating or referring to . . .”. 
Such requests are far too broad and are subj ect to abuse. They should not be 
pennitted. 

Especially when combined with notice pleading, discovery is very expensive and 
time consuming and easily permits substantial abuse. We recommend changing 
the scope of discovery so as to allow only such limited discovery as will enable a 
party to prove or disprove a claim or defense or to impeach a witness. 

Until 1946, document discovery in the federal system was limited to things 
“which constitute or contain evidence material to any matter involved in the 
action” and then only upon motion showing good cause. The scope of discovery 
was changed for depositions in 1946 to the “subject matter of the action”. It was 
not until 1 970 that the requirement for a motion showing good cause was 
eliminated for document discovery. According to the Advisory Committee Notes, 
the “good cause” requirement was eliminated “because it has furnished an 
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uncertain and erratic protection to the parties from whom production [of 
documents] is sought . . The change also was intended to allow the system to 
operate extra] udi daily but the result was to afford virtually no protection at all to 
those parties. Ironically, the change occurred just as copying machines were 
becoming widely used and just before the advent of the personal computer. 

The “extrajudicial” system has proved to be flawed. Discovery has become broad 
to the point of being limitless. This Principle would require courts and parties to 
focus on what is important to fair, expeditious and inexpensive resolution of civil 
litigation. 

• There should be early disclosure of prospective trial witnesses. 

Identification of prospective witnesses should come early enough to be useful 
within the designated time limits. We do not take a position on when this 
disclosure should be made but it should certainly come before discovery is closed 
and it should be subject to the continuing duty to update. The current federal rule 
that requires the identification of persons who have infonnation that may be used 
at trial (Rule 26(a)(l)(A)(i)) probably comes too early in most cases and often 
leads to responses that are useless. 

• After the initial disclosures are made, only limited additionai 
discovery should be permitted. Once that limited discovery is 
completed, no more should be allowed absent agreement or a court 
order, which should be made only upon a showing of good cause and 
proportionality. 

This is a radical proposal. It is our most significant proposal. It challenges the 
current practice of broad, open-ended and ever-expanding discovery that was a 
hallmark of the federal rules as adopted in 1938 and that has become an integral 
part of our civil justice system. This Principle changes the default. Up to now, 
the default is that each party may take virtually unlimited discovery unless a court 
says otherwise. We would reverse the default. 

Our discovery system is broken. Fewer than half of the respondents thought that 
our discovery system works well and 71 percent thought that discovery is used as 
a tool to force settlement. 

The history of discovery-reform efforts further demonstrates the need for radical 
change. Serious reform efforts began under the mandate of the 1976 National 
Conference on the Causes of Popular Dissatisfaction with the Administration of 
Justice, commonly referred to as the Pound Conference. Acting under the 
conference’s mandate, the American Bar Association’s Section of Litigation 
created a Special Committee for the Study of Discovery Abuse, which published a 
report in 1977 recommending numerous specific changes in the rules to correct 
the abuse identified by the Pound Conference. The recommendations, which 
included narrowing the subject-matter-of-the-action scope, resulted in substantial 
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controversy and extensive consideration by the Advisory Committee on Civil 
Rules and numerous professional groups. In a long process lasting about a quarter 
of a century, many of the recommendations were eventually adopted in one form 
or another. 

There is substantial opinion that all of those efforts have accomplished little or 
nothing. Our survey included a request for expressions of agreement or 
disagreement with a statement that the cumulative effect of the 1976-2007 
changes in the discovery rules significantly reduced discovery abuse. Only about 
one third of the respondents agreed; 44 percent disagreed and an additional 12 
percent strongly disagreed. 

Efforts to limit discovery must begin with definition of the type of discovery that 
is permissible, but it is difficult, if not impossible, to write that definition in a way 
that will satisfy everyone or that will work in all cases. Relevance surely is 
required and some rules, such as the International Bar Association Rules of 
Evidence, also require materiality. Whatever the definition, broad, unlimited 
discovery is now the default notwithstanding that various bar and other groups 
have complained for years about the burden, expense and abuse of discovery. 

This Principle changes the default while still permitting a search, within reason, 
for the “smoking gun”. T oday, the default is that there will be discovery unless it 
is blocked. This Principle permiis limiled discovery proporliorialely lied lo the 
claims actually at issue, after which there will he no more. The limited discovery 
contemplated by this Principle would be in addition to the initial disclosures that 
the Principles also require. Whereas the initial disclosures would be of 
documents that may be used to support the producing party’s claims or defenses, 
the limited discovery described in this Principle would be of documents that 
support the requesting party’s claims or defenses. This Principle also applies to 
electronic discovery. 

We suggest the following possible areas of limitation for further consideration: 

(1) limitations on scope of discovery ti.e. . changes in the definition of 
relevance); 

(2) limitations on persons from whom discovery can be sought; 

(3) limitations on the types of discovery t e.a. . only document discovery, not 
interrogatories); 

(4) numerical limitations (e.a.. only 20 interrogatories or requests for 
admissions; only 50 hours of deposition time); 

(5) elimination of depositions of experts where their testimony is strictly 
limited to the contents of their written report; 

(6) limitations on the time available for discovery; 
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(7) cost shifting/co-pay rules; 

(8) financial limitations i i.e. . limits on the amount of money that can be 
spent— or that one party can require its opponent to spend— on discovery); 
and 

(9) discovery budgets that are approved by the clients and the court. 

For this Principle to work, the contours of the limited discovery we contemplate 
must be clearly defined. For certain types of cases, it will be possible to develop 
standards for the discovery defaults. For example, in employment cases, the 
standard practice is that personnel files are produced and the immediate 
decisionmaker is deposed. In patent cases, disclosure of the inventor’s notebooks 
and the prosecution history documents might be the norm. The plaintiff and 
defense bars for certain types of specialized cases should be able to develop 
appropriate discovery protocols for those cases. 

We emphasize that the primary goal is to change the default from unlimited 
discovery to limited discovery. No matter how the limitations are defined, there 
should be limitations. Additional discovery beyond the default limits would be 
allowed only on a showing of good cause and proportionality. 

We hasten to note again that this Principle should be read together with the 
Principles requiring fact-based pleading and that each party forthwith should 
produce at the beginning of litigation documents that may be used to support that 
party’s claims or defenses. We expect that the limited discovery contemplated by 
this Principle and the initial-disclosure Principle would be swift, useful and 
virtually automatic. 

We reiterate that there should be a continuing duty to supplement disclosures and 
discovery responses. 

• All facts are not necessarily subject to discovery. 

This is a corollary of the preceding Principle. We now have a system of 
discovery in which parties are entitled to discover all facts, without limit, unless 
and until courts call a halt, which they rarely do. As a result, in the words of one 
respondent, discovery has become an end in itself and we routinely have 
“discovery about discovery”. Recall that our current rules were created in an era 
before copying machines, computers and e-mail. Advances in technology are 
overtaking our rules, to the point that the Advisory Committee Notes to Rule 
26(b)(2)(B) of the Federal Rules of Civil Procedure state that “It is not possible to 
define in a rule the different types of technological features that may affect the 
burdens and costs of accessing electronically stored information.” 

There is, of course, a balance to be established between the burdens of discovery 
on the one hand and the search for evidence necessary for a just result on the other 
hand. This Principle is meant to remind courts and litigants that discovery is to be 
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limited and that the goal of our civil justice system is the “just, speedy, and 
inexpensive determination of every action and proceeding”. 

Discovery planning creates an expectation in the client about the time and the 
expense required to resolve the case. Additional discovery issues, which may 
have been avoidable, and their consequent expense may impair the ability of the 
client to afford or be represented by a lawyer at trial. 

• Courts should consider staying discovery in appropriate cases until 
after a motion to dismiss is decided. 

Discovery should be a mechanism by which a party discovers evidence to support 
or defeat a valid claim or defense.' It should not be used for the purpose of 
enabling a party to see whether or not a valid claim exists. If, as we recommend, 
the complaint must comply with fact-based pleading standards, courts should 
have the ability to test the legal sufficiency of that complaint in appropriate cases 
before the parties are allowed to embark on expensive discovery that may never 
be used. 

• Discovery relating to damages should be treated differently. 

Damages discovery is significantly different from discovery relating to other 
issues and may call for different discovery procedures relating to timing and 
content. The party with the burden of proof should, at some point, specifically 
and separately identify its damage claims and the calculations supporting those 
claims. Accordingly, the other party’s discovery with respect to damages should 
be more targeted. Because damages discovery often comes very late in the 
process, the rules should reflect the reality of the timing of damages discovery. 

• Promptly after litigation is commenced, the parties should discuss the 
preservation of electronic documents and attempt to reach agreement 
about preservation. The parties should discuss the maimer in which 
electronic documents are stored and preserved. Tf the parties cannot 
agree, the court should make an order governing electronic discovery 
as soon as possible. That order should specify which electronic 
information should be preserved and should address the scope of 
allowable proportional electronic discovery and the allocation of its 
cost among the parties. 

Electronic information is fundamentally different from other types of discovery in 
the following respects: it is everywhere, it is often hard to gain access to and it is 
typically and routinely erased. Under judicial interpretations, once a complaint is 
served, or perhaps even earlier, the parties have an obligation to preserve all 


' We recognize lhal discovery need nol be limiled Lo admissible evidence, bul if Ihe discovery does noL 
ultimately lead to evidence tliat can be used at trial, it serv'es very little purpose. 
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material that may prove relevant during a civil action, including electronic 
information. That is very difficult, if not impossible, to accomplish in an 
environment in which litigants maintain enormous stores of electronic records. 
Electronic recordkeeping has led to the retention of information on a scale not 
contemplated by the framers of the procedural rules, a circumstance complicated 
by legitimate business practices that involve the periodic erasure of many 
electronic records. 

Often the cost of preservation in response to a “litigation hold” can be enormous, 
especially for a large business entity. 

Under Federal Rule of Civil Procedure 16(b), which was amended in 2006 to 
include planning for the discovery of electronic information, the initial pretrial 
conference, if held at all, does not occur until months after service of the 
complaint. By that time, the obligation to preserve all relevant documents has 
already been triggered and the cost of preserving electronic documents has 
already been incurred. This is a problem. 

It is desirable for counsel to agree at the outset about electronic-information 
preservation and many local rules require such cooperation. Absent agreement of 
counsel, this Principle requires prompt judicial involvement in the identification 
and preservation of electronic evidence. We call on courts to hold an initial 
conference promptly after a complaint is served, for the purpose of maldng an 
order with respect to the preservation of electronic information. In this regard, we 
refer to Principle 5 of the Sedona United States Principles for Electronic 
Document Production!’ 

We are aware of cases in which, shortly after a complaint is filed, a motion is 
made for the preservation of certain electronic documents that otherwise would be 
destroyed in the ordinary course. See, e.a. , Keir v. Unumprovident Corp., No. 02 
Civ. 8781, 2003 WL 21997747 (S.D.N.Y. Aug. 22, 2003) (counsel told court that 
simply preserving all backup tapes from 881 corporate servers “would cost 
millions of dollars” and court fashioned a very limited preservation order after 
requiring counsel to confer). 

This Principle would mandate electronic-information conferences, both with 
counsel and the court, absent agreement. Before such a conference, there should 


The Sedona Confeienee is a nonprofit law and policy tliink tank based in Sedona, Arizona. It lias pubhslied 
principles relating to eleetronic document production. Sedona Canada was formed in 2006 out of a recognition tliat 
electronic discovery was "qiiicklv becoming a factor in all Canadian civil litigation, large and small.” An overview 
of the Principles developed bv Working Group 1 and Working Group 7 (“Sedona Canada”) are in Appendi.\ B. Tire 
complete pllbhcations of both Working Groups are The Sedona Principles, Second Edi tion: Best Practices, 
Recommendations & Principles for Addressing Electronic Document Production (The Sedona Conference^' Working 
Group Series, 2007) and The Sedona Canada Principles .Addressing Electronic Discovery (.A Project of The Sedona 
Confei'ence'^ Working Gi'oup 7, Sedona Canada, .Januarv 200S), and the full text of each document may be 
downloaded free of charge for personal use from vyyyyv .tliesedgryacoM^^ 
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be a safe harbor for routine, benign destruction, so long as it is not done 
deliberately in order to destroy evidence. 

The issue here is not the scope of electronic discovery; rather the issue is what 
must be preserved before the scope of permissible electronic discovery can be 
determined. It is the preservation of electronic materials at the outset of litigation 
that engenders expensive retention efforts, made largely to avoid collateral 
litigation about evidence spoliation. Litigating electronic evidence spoliation 
issues that bloom after discovery is well underway can impose enomious expense 
on the parties and can be used tactically to derail a case, drawing the court’ s 
attention away from the merits of the underlying dispute. Current rules do not 
adequately address this issue. 

• Electronic discovery should be limited by proportionality, taking into 
account the nature and scope of the case, relevance, importance to the 
court’s adjudication, expense and burdens. 

Our respondents told us that electronic discovery is a nightmare and a morass. 
These Principles require early judicial involvement so that the burden of 
electronic discovery is limited by principles of proportionality. Although the 
Advisory Committee on Civil Rules attempted to deal with the issues in new Rule 
26(b)(2), many of our respondents thought that the Rule was inadequate. The 
Rule, in conjunction with the potential for sanctions under rule 37(e), exposes 
litigants to a series of legal tests that are not self-explanatory and are difficult to 
execute in the world of modern information technology. The interplay among 
“undue cost and burden,” “reasonably accessible,” “routine good faith operation,” 
and “good cause,” all of which concepts are found in that rule, presents traps for 
even the most well-intentioned litigant. 

We understand that more than 50 district courts have detailed local rules for 
electronic discovery. The best of those provisions should be adopted nationwide. 

We are well aware that this area of civil procedure continues to develop and we 
applaud efforts such as new Federal Rule of Evidence 502 seeking to address the 
critical issue of attorney-client privilege waiver in the production of documents, 
including electronic records. It remains to be seen, however, whether a 
nonwaiver rule will reduce expenses or limit the pre-production expense of 
discovery of electronic information. 

• The obligation to preserve electronically-stored information requires 
reasonable and good faith efforts to retain information that may be 
relevant to pending or threatened litigation; however, it is 
unreasonable to expect parties to take every conceivable step to 
preserve all potentially relevant electronically stored information. 


14 



50 


• Absent a showing of need and relevance, a party shonid not be 
required to restore deleted or residnal electronically-stored 
information, including backup tapes. 

• Sanctions should be imposed for failure to make electronic discovery 
only upon a showing of intent to destroy evidence or recklessness. 

• The cost of preserving, collecting and reviewing electronically-stored 
material should generally be borne by the party producing it but 
courts should not hesitate to arrive at a different allocation of 
expenses in appropriate cases. 

The above Principles are taken from the Sedona Principles for Addresmig 
Electronic Document Production (June 2007) and the Sedona Canada Principles 
Addressing Electronic Discovery (January 2008). They are meant to provide a 
framework for developing rules of reasonableness and proportionality. They do 
not replace or modify the other Principles relating to the limitation of discovery. 
They are merely supplemental. 

By way of explanation, we can do no better than to quote from two Canadian 
practitioners who have studied the subject extensively and who bring a refreshing 
viewpoint to the subject: 

The proliferation in recent years of guidelines, formal and informal 
rules, articles, conferences and expert service providers all dealing 
with e-discovery may, at times, have obscured the reality that e- 
discovery must be merely a means to an end and not an end unto 
itself. E-discovery is a tool which, used properly, can assist with 
the just resolution of many disputes; however, used improperly, 
e-discovery can frustrate the cost-effective, speedy andjust 
determination of almost every dispute. 

£-discovery has had, and it will continue to have, a growing 
importance in litigation just as technology has a growing 
importance in society and commerce. It is up to counsel and the 
judiciary to ensure that e-discovery does not place the courtroom 
out of the reach of parties seeking a fair adjudication of their 
disputes. 

B. Sells & TJ Adhihetty, E-discovery, you can 't always get what 
you want. International Litigation News, Sept. 2008, pp. 35-36. 
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• In order to contain the expense of electronic discovery and to carry 

out the Principle of Proportionality, judges should have access to, and 
attorneys practicing civil litigation should be encouraged to attend, 
technical workshops where they can obtain a full understanding of the 
complexity of the electronic storage and retrieval of documents. 

Although electronic discovery' is becoming extraordinarily important in civil 
litigation, it is proving to be enormously expensive and burdensome. The vast 
majority (75 percent) of our respondents confirmed the fact that electronic 
discovery' has resulted in a disproportionate increase in the expense of discovery' 
and thus an increase in total litigation expense. Electronic discovery, however, is 
a fact of life that is here to stay. We favor an intensive study to determine how 
best to cope with discovery of this infonnation in an efficient, cost-effective way 
to ensure expenses that are proportional to the value of the case. 

Unfortunately, the rules as now written do not give courts any guidance about 
how to deal with electronic discovery. Moreover, 76 percent of the respondents 
said that courts do not understand the difficulties parties face in providing 
electronic discovery. Likewise, trial counsel are often uninformed about the 
technical facets of electronic discovery and are ill-equipped to assist trial courts in 
dealing with the issues that arise. Some courts have imposed obligations on 
counsel to ensure that their clients fully comply with electronic discovery' 
requests; litigation about compliance with electronic discovery requests has 
become commonplace. We express no opinion about the legitimacy or 
desirability of such orders. 

It does appear, however, that some courts do not fully understand the complexity 
of the technical issues involved and that the enormous scope and practical 
unworkability of the obligations they impose on trial counsel are often impossible 
to meet despite extensive (and expensive) good-faith efforts. 

At a minimum, courts making decisions about electronic discovery should fully 
understand the technical aspects of the issues they must decide, including the 
feasibility and expense involved in complying with orders relating to such 
discovery'. Accordingly, we recommend workshops forjudges to provide them 
with technical knowledge about the issues involved in electronic discovery'. We 
also recommend that trial counsel become educated in such matters. An informed 
bench and bar will be better prepared to understand and make informed decisions 
about the relative difficulties and expense involved in electronic discovery. Such 
education is essential because without it, counsel increasingly will be constrained 
to rely on third-party providers of electronic-discovery services who include 
judgments about responsiveness and privilege among the services they provide, a 
trend we view with alarm. 
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• Requests for admissions and contention interrogatories should be 
limited by the Principle of proportionality. They should be used 
sparingly, if at ail. 

Requests for admission can be abused, particularly when they are used in large 
numbers to elicit admissions about immaterial or trivial matters. Used properly, 
they can focus the scope of discovery by eliminating matters that are not at issue, 
presumably shortening depositions, eliminating substantial searches for 
documentary proof and shortening the trial. We recommend meaningful limits on 
the use of this discovery tool to ensure that it is used for its intended purposes. 

For example, it could be limited to authentication of documents or numerical and 
statistical calculations. 

Even greater abuse seems to arise with the use of contention interrogatories. They 
often seek to compel an adversary to summarize its legal theories and then itemize 
evidence in support of those theories. Just as frequently, they draw lengthy 
objections that they are premature, seek the revelation of work-product and invite 
attorney-crafted answers so opaque that they do little to advance the efficient 
resolution of the litigation. This device should be used rarely and narrowly. 


4. EXPERTS 


• Experts should be required to furuish a writteu report setting forth 
their opiuious, and the reasons for them, and their trial testimony 
should be strictly limited to the contents of their report. Except in 
extraordinary cases, only oue expert witness per party should be 
permitted for any given issue. 

The federal rules and many state rules require written expert reports and we urge 
that the requirement should be followed by all courts. The requirement of an 
expert report from an expert should obviate the need for a deposition in most 
cases. In fact, some Task Force members believe that it should obviate altogether 
the need for a deposition of experts. 

We also endorse the proposed amendment to Federal Rule of Civil Procedure 
26(b)(4)(B) and (C) and recommend comparable state rules that would prohibit 
discovery of draft expert reports and some communications between experts and 
counsel. 
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5. DTSPOSTTIVE MOTIONS 


The Purpose ofDisposi/ive Mo! ions: DisposUive molions before trial identify and 
dispose of any issues that can he disposed of without unreasonable delay or expense before, or in 
Ueu of trial. 


Although we do not recommend any Principle relating to summary judgment 
motions, we report that there was a disparity of views in the Task Force, just as 
there was a disparity of views among the respondents. For example, nearly 64 
percent of respondents who represent primarily plaintiffs said that summary 
judgment motions were used as a tactical tool rather than in a good-faith effort to 
narrow issues. By contrast, nearly 69 percent of respondents who represent 
primarily defendants said that judges decline to grant summary judgment motions 
even when they are warranted. This subject deserves further careful consideration 
and discussion. 


6. JUDICIAL MANAGEMENT 


• A single judicial officer should be assigned to each case at the 
beginning of a lawsuit and should stay with the case through its 
termination. 

The survey respondents agreed overwhelmingly (89 percent) that a single judicial 
officer should oversee the case from beginning to end. Respondents also agreed 
overwhelmingly (74 percent) that the judge who is going to try the case should 
handle all pretrial matters. 

In many federal districts, the nonnal practice is to assign each new case to a single 
judge and that judge is expected to stay with the case from the beginning to the 
end. Assignment to a single judge is the most efficient method of judicial 
management. We believe that the principal role of the judge should be to try the 
case. Judges who are going to try cases are in the best position to make pretrial 
rulings on evidentiary and discovery matters and dispositive motions. 

We are aware that in some state courts, judges are rotated from one docket to 
another and that in some federal districts, magistrate judges handle discovery 
matters. We are concerned that such practices deprive the litigants of the 
consistency and clarity that assignment to a single docket, without rotation, brings 
to the system of justice. 

We are also cognizant of the fact that in some courts, the scarcity of judicial 
resources will not allow for the assignment of every case to a single judge, but in 
those cases, we recommend an increase in judicial resources so that this Principle 
can be consistently followed. 
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• Initial pretrial conferences should be held as soon as possible in all 
cases and subsequent status conferences should be held when 
necessary, either on the request of a party or on the court’s own 
initiative. 

In most systems, initial pretrial conferences are permissible but not mandatory. 
This Principle would require such conferences in all cases. Sixty-seven percent of 
our respondents thought that such conferences inform the court about the issues in 
the case and 53 percent thought that such conferences identified and, more 
important, narrowed the issues. More than 20 percent of the respondents reported 
that such conferences are not regularly held. 

Pretrial conferences are a useful vehicle for involving the court at the earliest 
possible time in the management of the case. They are useful for keeping the 
judge informed about the progress of the case and allowing the court to guide the 
work of counsel. We are aware that there are those who believe that judges 
should not become involved in litigation too early and should allow the parties to 
control the litigation without judicial supervision. However, we believe that, 
especially in complex cases, the better procedure is to involve judges early and 
often. 

Early judicial involvement is important because not all cases are the same and 
because different types of cases require different case management. Some, such 
as complex cases, require more; some, such as relatively routine or smaller cases, 
require less. The goal is the just, cost-effective and expeditious resolution of 
disputes. 

Seventy-four percent of the Fellows in the survey said that early intervention by 
judges helped to narrow the issues and 66 percent said that it helped to limit 
discovery. Seventy-one percent said that early and frequent involvement of a 
judicial officer leads to results that are more satisfactory to the client. 

We believe that pretrial conferences should be held early and that in those 
conferences courts should identify pleading and discovery issues, specify when 
they should be addressed and resolved, describe the types of limited discovery 
that will be permitted and set a timetable for completion. We also believe the 
conferences are important for a speedy and efficient resolution of the litigation 
because they allow the court to set direcfons and guidelines early in the case. 

• At the first pretrial conference, the court should set a realistic date for 
completion of discovery and a realistic trial date and should stick to 
them, absent extraordinary circumstances. 

There has been a good deal of debate about the benefits of the early setting of a 
trial date. 
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Tn 1990, the Federal Judicial Center asked the Advisory Committee on Civil 
Rules to consider amending Rule 16 to require the court to set a trial date at the 
Rule 16 conference. The Advisory Committee chose not to do so “because the 
docket conditions in some districts would make setting a realistic trial date early 
in the case unrealistic”. R. Marcus, Retooling American Discover)! for the 
I'werity-First Century: I'oward aNew World Order ?, 1 Tulane J. of Int’l & Comp. 
Law 153, 179 (1999). 

A majority of our respondents (60 percent) thought that the trial date should be set 
early in the case. 

There can be significant benefits to setting a trial date early in the case. For 
example, the sooner a case gets to trial, the more the claims tend to narrow, the 
more the evidence is streamlined and the more efficient the process becomes. 
Without a firm trial date, cases tend to drift and discovery takes on a life of its 
own. In addition, we believe that setting realistic but firm trial dates facilitates the 
settlement of cases that should be settled, so long as the court is vigilant to ensure 
that the parties are behaving responsibly. In addition, it will facilitate the trials of 
cases that should be tried. 

In Delaware Chancery Court, for example, where complex, expedited cases such 
as those relating to hostile takeovers are heard frequently, the parties know that in 
such cases they will have only a limited time within which to talce discovery and 
get ready for trial. The parties become more efficient and the process can be more 
focused. 

A new lAALS study provides strong empirical support for early setting of trial 
dates. Based on an examination of nearly 8,000 closed federal civil cases, the 
lAALS study found that there is a strong positive statistical correlation between 
the overall time to resolution of the case and the elapsed time between the filing 
of the case and the court’s setting of a trial date. See Institute for the 
Advancement of the American Legal System, Civil Case Processing in the 
Federal Courts: A Twenty-First Century Analysis (forthcoming January 2009). 

We also believe that the trial date should not be adjourned except under 
extraordinary circumstances. The LAALS study found that trial dates are 
routinely adjourned. Over 92 percent of motions to adjourn the trial date were 
granted and less than 45 percent of cases that actually went to trial did so on the 
trial date that was first set. The parties have a right to get their case to trial 
expeditiously and if they know that the trial date will be adjourned, there is no 
point in setting a trial date in the first place. It is noteworthy that the lAALS 
study also found that in courts where trial dates are expected to be held firm, the 
parties seek trial adjournments at a much lower rate and only under truly 
extraordinary circumstances. 
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• Parties should be required to coufer early aud often about discovery 
and, especially in complex cases, to make periodic reports of those 
conferences to the court. 

Discovery conferences work well and should be continued. Over half 
(59 percent) of our respondents thought that conferences are helpful in managing 
the discovery process; just over 40 percent of the respondents said that discovery 
conferences — although they are mandatory in most cases — frequently do not 
occur. 

Cooperation of counsel is critical to the speedy, effective and inexpensive 
resolution of disputes in our civil justice system. Ninety-seven percent of our 
respondents said that when all counsel are collaborative and professional, the case 
costs the client less. Unfortunately, cooperation does not often occur. In fact, it is 
argued that cooperation is inconsistent with the adversary system. Professor 
Stephen Landsman has written that the “sharp clash of proofs presented by 
adversaries in a highly structured forensic setting” is key to the resolution of 
disputes in a manner that is acceptable to both the parties and society. 

S. Landsman, ABA Section of Litigation, Readings on AdversariaUnslice: The 
American Approach to Adjudication, 2 (1988). 

However, Chief Magistrate Judge Paul W. Grimm of the United States District 
Court for the District of Maryland, referring specifically to Professor Landsman’s 
comment, responded that 

However central the adversary system is to our way of formal 
dispute resolution, there is nothing inherent in it that precludes 
cooperation between the parties and their attorneys during the 
litigation process to achieve orderly and cost effective discovery of 
the competing facts on which the system depends. Mancia v. 

Mo), flower Textile Sen’s. Co. et al. Civ. No. 1 :08-CV-00273-CCB, 

Oct.' 15, 2008, p. 20. 

Involvement of the court is key to effective cooperation and to a productive 
discovery conference. Even where the parties agree, the court should review the 
results of the agreement carefully in order to ensure that the results are conducive 
to a just, speedy and inexpensive resolution of the dispute. Unlike earlier studies 
and literature, the survey revealed that experienced trial lawyers increasingly see 
the role of the judge as a “monitor” whose involvement can critically impact the 
cost and time to resolution of disputes. 

• Courts are encouraged to raise the possibility of mediation or other 
form of alternative dispute resolution early in appropriate cases. 
Courts should have the power to order it in appropriate cases at the 
appropriate time, unless all parties agree otherwise. Mediation of 
issues (as opposed to the entire case) may also be appropriate. 


21 



57 


This is a controversial principle; however, it recognizes reality. 

Over half (55 percent) of the respondents said that alternative dispute resolution 
was a positive development. A surprisingly high 82 percent said that court- 
ordered alternative dispute resolution was a positive development and 72 percent 
said that it led to settlements without trial. 

As far as expense was concerned, 52 percent said that alternative dispute 
resolution decreased the expense for their clients and 66 percent said that it 
shortened the time to disposition. 

Three conclusions could be drawn. First, this could be a reflection of the extent to 
which alternative dispute resolution has become efficient and effective. Second, 
it could be a reflection of how slow' and inefficient the normal judicial process has 
become. Third, it could be a reflection of the fact that ADR may afford the 
parties a mechanism for avoiding costly discovery. 

Whatever the reason, we acknowledge the results and therefore recommend that 
courts be encouraged to raise mediation as a possibility and that they order it in 
appropriate cases. We note, however, that if these Principles are effective in 
reducing the cost of discovery, parties may opt more often for judicial trials, as 
opposed to ADR. That is, at least, our hope. 

We also note that under the Alternative Dispute Resolution Act of 1998 (28 USC 
§ 651, et seq ), federal courts have the power to require parties to “consider” 
alternative dispute resolution or mediation and are required to make at least one 
such process available to litigants. We are aware that many federal district courts 
require alternative dispute resolution and that some state courts require mediation 
or other alternative dispute resolution in all cases. Some courts will not allow 
discovery or set a trial date until after the parties mediate. While we believe that 
mediation or some other form of alternative dispute resolution is desirable in 
many cases, w'e believe that the parties should have the ability to say “no” in 
appropriate cases w'here they all agree. This is already the practice in many 
courts. 


• The parties and the courts should give greater priority to the 

resolution of motions that will advance the case more quickly to trial 
or resolution. 

Judicial delay in deciding motions is a cause — perhaps a major cause — of delay 
in our civil justice system.^ We recognize that our judges often are overworked 
and without adequate resources. Judicial delay in deciding certain motions that 
w'ould materially advance the litigation has a materially adverse impact on the 


One of OLir respondenls described a case in which il Look Ihe court Iwo years lo decide a summary jiidgment 
motion. Such a deby is unacceptable and greatly increases the cost of litigation 


22 



58 


ultimate resolution oflitigation* Tn this respect, we endorse Section 1 1 .34 of the 
Manual For Complex Litigation (Fourth) 2004: 

It is important to decide [summary judgment] motions promptly; 
deferring rulings on summary judgment motions until the final 
pretrial conference defeats their purpose of expediting the 
disposition of issues. 

It would be appropriate to discuss such motions at a Rule 16 conference so that 
the court could be alerted to the importance of a prompt resolution of such 
motions, since delay in deciding such motions almost certainly adds to the 
expense of litigation. 

• All issues to be tried should be ideutified early. 

There is often a difference between issues set forth in pleadings and issues to be 
tried. Some courts require early identification of the issues to be tried and in 
international arbitrations, terms of reference at the beginning of a case often 
require that all issues to be arbitrated be specifically identified. Under the Manual 
For Complex Litigation (Fourth), Section 1 1.3, “The process of identifying, 
defining, and resolving issues begins at the initial pretrial conference.” We 
applaud such practices and this Principle would require early identification of the 
issues in all cases. Such early identification will materially advance the case and 
limit discovery to what is truly important. It should be carefully done and should 
not be merely a recapitulation of the pleadings. We leave to others the description 
of the form that such statement of issues should take.® 

• These Principles call for greater involvement by judges. Where 
judicial resources are in short supply, they should be increased. 

This Principle recognizes the position long favored by the College. Judicial 
resources are limited and need to be increased. 

• Trial judges should be familiar with trial practice by experience, 
judicial education or training and more training programs should be 
made available to judges. 


^ At present the Civil Justice Reform Act and cuirciit Judicial Conference policy require each federal district 
conit to rcpoil on ( 1 ) iiiotions and ccilain other matters pending for over six montlis and (2) cases pending for 05'ci 
three years, broken out by judicial officer. These reports are available for a fee only on the PACER Service Center 
web site. We strongly encourage tliat CJRA reports be made available at no cost on the United States Courts official 
web site ( wu’ w . uscouit s . go v) . as well as on each district court's indhJdual w^eb site witliin a reasonable time period 
after tlic reports arc completed. We also encourage state court systems to provide similar infomiation if they arc not 
already doing so. 

^ Section 1 1..J.J of the Manual For Complex Litigation (Fourth) 2004, identifies six possible actions that can 
help identify, define and resolve issues. 
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Knowledge of the trial process is critical forjudges responsible for conducting the 
trial process. We urge that consideration of trial experience should be an 
important part of the judicial selection process, ludges who have trial or at least 
significant case management experience are better able to manage their dockets 
and to move cases efftciently and expeditiously. Nearly 85 percent of our 
respondents said that only individuals with substantial trial experience should be 
chosen as judges and 57 percent thought that judges did not like taking cases to 
trial. Accordingly, we believe that more training programs should be made 
available so that judges will be able more efficiently to manage cases so that they 
can be tried effectively and expeditiously. 
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NEXT STEPS 

There is much more work to be done. We hope that this joint report will inspire substantive 
discussion among practicing lawyers, the j udiciary, the academy, legislators and, most 
importantly, clients and the public. In the words of Task Force member The Honourable 
Mr. Justice Colin L. Campbell of the Superior Court of Justice, Toronto, Ontario: 

Discovery reform . . . will not be complete until there is a cultural change in the 
legal profession and its clients. The system simply cannot continue on the basis 
that every piece of information is relevant in every case, or that the ‘one size fits 
all’ approach of Rules can accommodate the needs of the variety of cases that 
come before the Courts. 

With financial support provided by lAALS, the members of the Task Force and the lAALS staff 
have applied their experience to a year-and-a-half-long process in which they collectively 
invested hundreds of hours in analyzing the apparent problems, studying the history of previous 
reform attempts and in debating and developing a set of Proposed Principles. The participants 
believe that these Principles may one day form the bedrock of a reinvigorated civil justice 
process; a process that may spawn a renewal of public faith in America’s system of justice. 

These men and women whose collective knowledge of these issues may be critical to future 
reform efforts and the organizations they represent, are committed to participating in discussion 
and activities engendered by the release of this Report. 

Our civil justice system is critical to our way of life. In good times or bad, we must all believe 
that the courts are available to us to enforce rights and resolve disputes - and to do so In a fair 
and cost-effective way. At present, the system is captive to cost, delay, and in many instances, 
gamesmanship. As a profession, we must apply our experience, our differing perspectives and 
our commitment to justice in order to devise meaningful reforms that will reinstate a trustworthy 
civil justice system in America. 
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APPENDIX A 

lAALS REVIEW OF PROCEDURAL REFORMS 
IN FOREIGN JURISDICTIONS AND IN SOME STATES IN THE UNITED STATES 

The Principles set forth in this report were not developed in a vacuum. Many are part of routine 
civil practice and procedure in a wide variety of civil law and common law jurisdictions around 
the world. While some have recently been developed in foreign jurisdictions in response to 
concerns about cost and delay, others have had a long and successful history of minimizing those 
concerns. The Principles have been developed in recognition of these practices and procedures. 
We summarize below the application of both the Principles and the march toward comprehensive 
reform in several foreign and state jurisdictions. 

The Nature of Reform in Foreign Jurisdictions 

There is a growing trend in foreign jurisdictions toward fact pleading, limited discovery and 
active case management. Where recent reforms have been adopted, they have been systemic and 
sweeping— not nibbles around the edges. Some of the jurisdictions have measured their reforms, 
and our Principles build on that information as well. 

In 1997, England and Wales undertook a complete overhaul of the civil justice system, resulting 
in a rewrite of the rules of civil procedure. The new rules instituted a number of pre-action 
protocols, a more detailed pleading requirement, defined limits on disclosure and discovery, 
strict limits on expert witnesses and a track system in which cases are treated with different 
procedures depending on complexity and amount in controversy. To ensure the success of the 
new rules in practice, the English reforms granted courts broad case management powers and 
encouraged judges to play an active role in the progression of a case. 

In 2007, a review of the Scottish civil justice system began with a commitment to considering 
widespread refonn proposals, however radical. In the area of judicial management, Scotland has 
already been experimenting with the use of a single judicial officer to handle a case from filing 
to disposition— a practice that users have hailed as increasing consistency and facilitating 
agreement. 

More recently, Spain has made significant reforms to its code of civil procedure that established 
greater judicial control and limits on the parties’ use and presentation of evidence. Germany is 
presently engaged in a second round of procedural reforms, also employing increased case 
management powers and a focus on simplifying procedure. 

Canada, too, is taking a new look at its civil justice system. Drafts of revised civil procedure 
rules are currently under consideration in the Canadian provinces of Alberta, British Columbia 
and Ontario. Alberta’s standard of relevance in the context of discovery has already been 
narrowed and the draft rules in Ontario and British Columbia would do the same. A 
comprehensive reform proposal was recently released in New Zealand, part of which also 
proposes to narrow the standard of relevance. 
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Practices and Procedures in Foreign Jurisdictions 

Specialized Rules. In recognition of the fact that trans-substantive rules are not necessarily the 
most effective approach, many foreignjurisdictions have developed specialized rules and 
procedures to deal with specific types of cases. Special procedures and case management 
practices for commercial cases have been developed in England and Wales, Scotland, New 
Zealand, and Toronto, Canada. In Scotland, practices and procedures have also been developed 
in the area of personal injury litigation. 

Fact-Based Pleading. Outside of the United States, fact pleading is largely the standard practice. 
Foreign jurisdictions differ in the level of detail required by the pleadings; however, even in 
common law countries like Canada, Australia and the United Kingdom, pleadings must at the 
very least give a summary of the material facts. Many civil law countries have more stringent 
pleading requirements. For example, Spain requires a complete narrative of the claim’s factual 
background and German complaints must contain a definite statement of the factual subject 
matter of the claim. French and Dutch pleadings must contain all the relevant facts and Dutch 
rules further require that plaintiffs articulate anticipated defenses. The Transnational Principles 
and Rules of Civil Procedure— drafted in part by the American Law Institute— specifically reject 
notice pleading, opting instead for a fact -based pleading standard that applies to the claim, 
denials, affirmative defenses, counterclaims and third-party claims. 

Initial Disclosures. In most foreign countries, the initial disclosure requirements are closely 
related to the pleading standard. The jurisdictions with the strictest pleading standards also 
usually require parties to supplement the pleadings with documents or evidence that propose an 
appropriate means of proof for the factual assertions made in the pleadings. This is the practice 
in The Netherlands, Spain, Germany, France and Scotland and under the Transnational 
Principles. In the jurisdictions with more lax fact-pleading standards— generally common law 
countries— parties are usually not required to supplement the pleadings with documentary 
evidence; however, initial disclosures must be made at a specified time shortly after the close of 
the pleadings. 

Discovery. Unbridled discovery is almost solely a hallmark of the United States civil justice 
system. Many civil law countries do not have discovery at all as we understand it in the United 
States, and even foreign common lawjurisdictions have defined limits on the practice and tools 
of discovery. In Australia, New Zealand, England, Wales and Scotland and under the 
Transnational Principles, depositions are allowed only in limited circumstances or with court 
approval. Scotland similarly limits interrogatories to specific circumstances, as does Australia 
with the further restriction that intenrogatories must relate to a matter in question. Recent rule 
changes in Nova Scotia place presumptive limits on depositions where the amount in controversy 
is under $ 1 00,000 and a draft proposal in Ontario would allow the court to develop a discovery 
plan in accordance with the principle of proportionality. 

The scope of permissible discovery in many jurisdictions is directly tied to the issues set forth in 
the pleadings. “Relevant documents” in England and Wales are those that obviously support or 
undermine a case; specifically excluded are documents that may be relevant as background 
information or serve as “train of enquiry”. Courts in New South Wales, Australia, and the 
Transnational Principles similarly reject the “train of enquiry” approach. Courts in Queensland 
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and South Australia employ a “directly relevant” standard under which the fact proved by the 
document must establish the existence or nonexistence of facts alleged in the pleading. In 
Queensland, this approach has been recognized as having substantially reduced the expense of 
discovery. 

Related Civil Justice Reforms in the United States. Some state jurisdictions in the United States 
have also moved, or are moving, in a similar direction. State rules of civil procedure in Oregon, 
Texas and Arizona— the last of which traditionally modeled state rules on their federal 
counterparts— show that practices like fact pleading, early initial disclosures and presumptive 
limits on discovery are not inconsistent with the style of civil justice in the United States. At the 
federal level, the Private Securities Litigation Reform Act and recent Supreme Court decisions 
also illustrate the perceived shortcomings of notice pleading in today’s complex litigation 
environment. 

Specialized rules and procedures have also been developed in United States courts for certain 
case types, including commercial, patent and medical malpractice cases. Some state jurisdictions 
have simplified procedures for claims under a certain amount in controversy or in which the 
parties elect a more streamlined process — e.u. . Rule 16.1 in Colorado. 
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APPENDIX B 


The Sedona Principles, Second Edition 


June 2007 Version 


The Sedona Principles for Electronic Document Production 

Second Edition 


1. Electroiiicaiiy stonxH information is potentially disajverable under Fed. K. Civ. P. 34 or its state cijuivalents. Organizations 
must properly preserve electronically .stored information that can reasonably be anbdpatcd to be relevant to litigation. 

2. When balancing the cost, burden, and nt?ed for electronically stored inforina hen, cojirts anil parties shonid apply t!ie 
proportional it)' .standard embodied in Fc-d. R. Ci%’. ?. 26(b)(2XC) and its stale e-quivalents, which require consideration of 
the tecluKilngic.j! feasibility and realistic co.sts of prc.serving, retrieving, reviewing, and producing eiectronically .stored 
infornratiirn, as well as the nature of the litigation and tire amotmt in orntiXJvei-sy. 

3. Parties should confer early in discovery regarding the prcson'ation and production of elecftonicalty stored informa hen 
vvb.en these math^rs are at issvie in the liHgation and seek to agree on die scope of eaclt party's rights and lespoiisibiluies. 

4. Discovery rcxpiosts for eh'chronicaiiy ston'd information should bo as clear as possible, wliile responses and objections to 
discovery should disclose the scope and limits of the productioiu 

5. The obligation to preserve electronically stored information it'quiivs reasonable and good faith efforts to i-etain information 
that may be relevant to pending or threatened litigation. LHoweveii it is unreasonable to expect pa].'ties to take evfjry 
ainix'ivable .step to pTOserve all p«>rentia!ly relevant electronically slonxl irifoiTr.ation. 

6. Responding parties are best situated to evaluate the procedures, methodologies, and technologies appropriate for 
preserving and producing their own olet-tronically stored information. 

7. Die requesting part}' has the burden on a motion to compel to show that the responding part}.’’8 steps to preserve aivl 
produce mievant eiectronically stored infonriation were ina«lc\(uate. 

8. Tlie primarj’ source of electronically sloied information for production should be active data and information. Resort to 
disaster recovery backup tapes and other souices of electronically stored information that are not reasonably accessible 
requires the retiuesting party to demonsfrafe need ami nhevauce that outweigh rfre lUMts and burdens of retrieving and 
processing the eleclronicaily stored informa'don from suc+i soun'ss, including ihe disruplion of business and information 
management activities. 

9. Absent a showing of special need and relevance, a responding party should not be required to preserve, review, or 
produce deleted, shadowed, fragintmfed, or residual eiec+ronicaiiy stored information. 

10. A responding party should follow reasonable procedures lo protect privileges and objections in connection with the 
production of electronically slored inlormaiion. 

11. .A responding pany may satisfy its good faith obligation to preserve and produce relevant electronica'J}’ s Lored information 
by using olortronic tools and pro<'css(is, .such as data .sampling, .searching, or the u.scof .soiecLion criteria, to identify data 
reasonably likely to contain relevant information. 

12. Absent parly agreement or court order specifying the form or form.s of production, production .should be made in the form 
or forms in vvhjch ‘.he information is ordinarily maintained or in a reasonably usable fo.rnL,. laking into account the need to 
produce rea.'ionably acce.s.sibla metadata that will enable ihe receiving parfy to have the .san^e ability to access, search, and 
display the information as the producing parlv where appropriate or ncccs.sary in light ot the nature of the information 
and the needs of ihe case. 

13. Absent a specific objection, parly agreement or court order, the rea.sonabic costs of retrieving and reviewing clcctronieall}' 
stored information should be borne by the responding parly} unless the information sought is not reasonably available to 
the responding party in ihe ordinary course of bu.sine.s-s. Tf the information sought is not reasonably available lo the 
responding party in the ordinary course of businns-S, then, absent .special circumslanecs, the co.sts of retrieving and 
revievvlng such electronic information may be shared b\' or diified lo liie requesting party. 

14. Sanctions, including .spoliabon findings, should be considered by the court only if it find.s that there wa.s a clear duly lo 
preserve, a culpable failure lo pre.serve and produce relevant electronically stored inlormaiion, and a rea.sonable 
probabi !ity that the loss of the evidence has malcrialiv prejudiced ihe adverse parfy. 


Capyrighl OJ0O7 The Sedeaa C-tmfirence®. AUJiighls Jies-mv^ Meprittied meriasy cfThe Sf.-iona 
Oo so sisisi'.shesedanaconjirence.erg (o liotvithade copy of ihe comflae documeHS for yavr personai we onh. 
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The Sedona Canada Principles 

Addressing Electronic Discovery 


Principle 1: 
Principle 2: 


Principle 3: 
Principle 4: 

Principle 5: 
Principle 6: 
Principle 7: 

Principle 8: 

Principle 9: 
Principle 10: 

Principle 11: 

Principle 12: 


I ‘Jectt'tDtiically stored information is discoverable. 

Tn any proceeding, the parties should ensure that steps taken In the discoven- process are 
proptartionato, taking into account tlie nature and scope of tlic litigaticjn, including tlic 
importance and complexity of the issues, interest anti amounts at sCikc; (li) the relevance of the 
available electronically stored information; (iii) its importance to die court’s adjudicaticjn m a gi\ cn 
c:ise; and (iv) the costs, burden and delay tliat may be imposetl on the parties to deal with 
electronically stored infonnation. 

As soon as litig<ition is rt^asonably anticipated, patties must consider their obligation to take 
reasonable and good faith steps to preserve potenti/illy t'elev;int electronic;illy stored information. 
Counsel and parties should meet and confer as soon as practicable, and on an ongoing basis, 
regarding the identification, preser\"ation, collection, review and production of electronically stored 
information. 

The parties shotild be preparul to produce relevant electronically stored infonnation that is 
reasonably accessible in terms of cost and burden. 

A party should not be. reciuired, absent agreement or a court order based on demonstrated need and 
relevance, to seareh for or collect, deleted or residual electronicaUy stored uiformation. 

A party may satisfy its obligiirion to preserv'e, collect, review and produce elecriniiically stored 
information in gtxid faith bv usiiig electronic tools luid prtxiesses such as data samplmg, searching 
nr by using selection criteria to collect potentially releviuir electronically .stored information. 

Parties should agree as early as possible in die litigation process on the format in whicli 
electronically stored information will he produced. Parties should also agiee on the format, content 
and organization of information to be exclianged in any required list of documents as part of the 
discoveiy process. 

During the discovery j^ocess ]>arties should agree to or, if necessary, seek judicial direction on 
measures to protect privileges, privacy, ti-ade secrets and otiicr confidential infonnation relating to 
the jn'oduction of electronic dixunients and dara. 

During the discovery' process, parties sliould anticipate and respect tlic rules of the forum in which 
the lidgation fakes place, while appreciating the iinfiact any decisions inviy have ui related 'actions in 
otlicr forums. 

Sanctions should be considered by the court whcire a party will be matcnally prejudicetl by another 
party’s failure to meet -any obligition to prcserv'C, collect, review or produce electronically stored 
information. Tlie partv in default may avoid sanctions if it demonstrates the failure was not 
intentional or reckless. 

Tie reasonable costs of preserran^ collecting and reviewing clectronieallv stored information will 
genenillv be Ixmie by the y>artv producing it. In limited circuinstiuices, it may be -appropri-are for the 
parties to arrive at a different allocation of costs on an interim basis, by either agreement or couit 
order. 
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Go to nvn’.tbesedmukmfenace.org to doanload a fiee copy oj the complete doemietit for your pet sond use. 


Mr. Franks. And now we will recognize Mr. Hubbard for 5 min- 
utes, sir. 

TESTIMONY OF WILLIAM H.J. HUBBARD, ASSISTANT PRO- 
FESSOR OF LAW, THE UNIVERSITY OF CHICAGO LAW 
SCHOOL 

Mr. Hubbard. Thank you, Chairman Franks and Ranking Mem- 
ber Nadler for this opportunity to testify. 

I’m going to begin by simply highlighting a few of the points with 
respect to the empirical data on the cost of litigation, discovery and 
preservation in particular. 
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I’m going to begin with the data on the cost of litigation and dis- 
covery. In this context, I mean the cost of the processing, review, 
and production of documents and data in litigation. The studies 
that address the costs of litigation discovery do not include in those 
costs the costs of preservation. I’m going to address those sepa- 
rately in a moment. 

A recent major study shows that most cases in Federal court in- 
volve relatively modest spending on discovery. According to the 
study, the median case in Federal court has about $35,000 in litiga- 
tion costs split between the Plaintiff and the defendant. And of 
these costs, about one-third is attributable to discovery. 

In the median case, then, discovery costs do not appear to be 
overwhelmingly high. One needs to be careful in interpreting this 
data, however. If cases settle in order to avoid what would have 
been high discovery costs, we are unable to observe those costs, and 
those will not show up in the data. Furthermore, the median case 
is not representative of the entire distribution of cases, and in this 
respect. I’m drawing not only on the data from the FJC study, 
which was referenced in the comments earlier, but also a number 
of other studies focusing on the costs of litigation, and my own in- 
terpretation of data that I have collected. 

The median case is not representative of the entire distribution 
of cases. In fact, the distribution of litigation and discovery costs 
has what I’d like to refer to as a long tail. There are many cases 
that have relatively modest costs, but a small but substantial num- 
ber of cases whose costs vastly exceed the cost of the median case. 

In this respect, looking only at the Federal Judicial Center study 
data, we see that the top 5 percent of cases have discovery costs 
that go into the hundreds of thousands of dollars. And, in fact, the 
distribution of costs is so skewed that the top 5 percent of cases 
in terms of litigation costs account for 60 percent of all litigation 
costs. This data suggests that this long tail of extreme outliers may 
have a great impact on the overall costs of the civil justice system. 

I’ll now turn to the costs associated with the preservation of 
data. Here I’m going to highlight two findings. First, it appears 
that the costs of preservation, much like the costs of discovery, are 
highly skewed. There are a large number of matters that have a 
moderate amount of preservation and a long tail of matters in 
which the preservation burdens are very high and very costly. 

Secondly, there are many matters for which there are little or no 
discovery or litigation costs in the sense that I discussed above, but 
nonetheless have preservation costs and may, in fact, have very 
high preservation costs. This is because there are many cases that 
settle either before a lawsuit is filed or shortly after a lawsuit is 
filed and therefore have very little attorneys’ fees. 

To the eyes of judges and outside counsel, these cases appear to 
be relatively inexpensive to the system. But to a party that has had 
to preserve large amounts of data in anticipation of litigation, the 
cost of that matter could be in the tens or hundreds of thousands 
of dollars. 

This is because, under current law, which is the product of judi- 
cial decisionmaking, parties are required to disrupt or alter their 
normal business activities for the sake of preservation, even before 
a lawsuit is filed. This brings me to the question of how the Fed- 
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eral rulemaking process might reduce the cost and burdens of the 
civil litigation system. In this respect, the rules need to create in- 
centives for the proper consideration of both the costs and benefits 
of preservation and discovery. 

As I mentioned, under current law, there’s an obligation imposed 
on parties not only in Federal court to abide by Federal judicial de- 
cisions on preservation, but also parties outside of Federal court, 
and, in fact, parties who may anticipate litigation but, in fact, 
never end up in Federal court, are, nonetheless, obligated to ob- 
serve these rules with respect to preservation and incur the costs 
of preservation, even if, as I said, the matters for which they are 
preserving do not end up in court, let alone any Federal court. 

Clear Federal rules should help to reduce the ambiguity and 
overbreadth of current case law and reduce the costs of civil litiga- 
tion to society. Thank you. 

Mr. Franks. Thank you. Professor Hubbard. 

[The prepared statement of Mr. Hubbard follows:] 
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I. Introduction 

As pari of a larger rccxaminatioii of the Federal Rules of Civil 
Procedure (“Rules”), tlie Advisory Committee on Civil Rules is 
considering Llie possibility of amendments to the Rules that would 
govern discovery in civil litigation, and in particular the preservation 
of documents and electronically stored information (ESl)P This 
activity comes amid a widespread call for rules reform arising out of 
frustration with the cost of discovery and the patchwork of federal 
case law on preservation obligations. Many companies, generally 
companies who frequently find themselves defendants in federal court, 
argue that uncertainty over pre.servation obligations forces them to 
“over-preserve” — i.e., preserve more than a proper cost-benefit 
analysis would otherwise require. Over-preservation involves 
potentially large and otherwise unnecessary costs. 

How serious are the problems of discovery cosl.s and over- 
preservation? There is a wealth of anecdotal evidence that these costs 
can be enormous in some cases, and that the cost of discovery 
(including preservation) outweighs its benefit. Until recently, 
however, there was virtually no empirical data on the costs of 
discovery and preservation. New empirical work has begun to provide 
essential information on the nature and scope of discovery costs, 
including the co.sts of preservation. 

The key sl.udies on discovery cosl.s are: 

• Lee and Willging, Civil Rules Survey (2009),^ 

• Lawyers for Civil Justice, ct ab. Litigation Cost Survey (2010).^ 

With respect to preservation, I am leading the first major study of 
preservation co.sts, the Preservation Costs Survey, which was 
commissioned by the Civil Justice Reform Group. ^ Preliminary results 
from this study have already yielded important findings, which 1 will 
describe below. I report these findings in greater detail in: 


^ Note that herein I will use “documents” and “information” interchangeably 
to refer both the paper records and ESI. 

2 Emery G. I^ee 111 and Thomas E. Willging, National, Case-Based Civil Rules 
Survey 35 (Federal Judicial Center 2009). I will refer to this study 
throughout as the “Civil Rules Survey" 

® Lawyers for Civil Justice, Civil Justice Reform Group, and U.S. Chamber 
Institute for Legal Reform, Litigation Cost Survey of Major Companies 
(Searle Center on Law. Regulation, and Economic Growth 2010) (herein, 
“Litigation Cost Survey”). 

^ The Civil Justice Reform Group describes itself as an organization formed 
and directed by general counsel of Fortune 100 Companies concerned about 
America’s justice system. 
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• Hubbard, Preliminary Report (201 1),® 

• Hubbard, LeMer to Judge Campbell (2011),® 

• Hubbard, Preservation under the Federal Rules (201 1)7 

These tliree documents are attached as Appendices to this Written 
Statement, 

The goal of this Written Statement is to summarize the central 
findings of l.he Civil Rules Survey, I, he Litigal.ion Costs Survey, and 
the Preservation Costs Survey, and provide analysis of how this data 
should inform the Rulemaking process. Part 11 provides a short 
overview of the discovery process to frame the following discussion. 
Part III discusses the data on discovery costs. Importantly, existing 
studies of discovery costs do not capture the costs of preservation. Part 
IV discusses the data on preservation costs. Part V addresses some 
policy implications for Rulemaking with respect to three aspects of 
preservation: trigger, scope, and sanctions. It then provides estimates 
of potential cost savings from new Rules and explains why some 
proposed alternatives to new Rules will not work. The analysis in this 
Written Statement will necessarily be. brief; more detailed discussion 
can be found in l.he Appendices. 

II. THE Stages of Discovery 

Discovery — the legal processes by which the parties unearth 
information to be used in a case — is typically divided into five stages. 
These stages are illustrated in the “discovery pyramid” in Figure 1 
below. The discovery process begins with the preservation of 
information that may be relevant to ongoing or threatened litigation. 
Next comes the collection of documents for processing and review. 
Processing refers to actions such as decryption, decompression, and 
de-duplication of data. This renders data amenable to review and 
reduces redundancies and other costs further downstream. Review is 
the work of lawyers to determine relevance and privilege of the 
documents in discovery, and production turns over to the. other side 
l;he relevant, iioii-privileged materials wilJiiii the scope of discovery. 
The ultimate goal of discovery, of course, is the use in litigation of 
information valuable to the finder of fact. 


® Wdliam H. -J. Hubbard, Preliminaiy Report on the Preservation Costs 
Survey of Major Companies (Civil Justice Reform Group Sept. 8, 2011) 
(Attached as Appendix A) (herein Preliminary Report). 

® William H. J. Hubbard, Letter to the Hon. David G. Campbell (Nov. 3, 2011) 
(Attached as Appendix B). 

’ WiUiam H. J. Hubbard, “Preservation under the Federal Rules: Accounting 
for the Fog, the Pyramid, and the Sombrero,” unpublished working paper 
(Dec. 2, 2011) (Attached as Appendix C). 
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"Ftgurr 1 : The Discovery Pyramid 



The pyramid shape is deliberately chosen and will be familiar to 
many practitioners. It indicates that not everything that is preserved 
is collected, and not everything that is collected is processed and 
reviewed, and so on. The question for the policymaker is whether the 
Rules governing discovery unnecessarily expand the base of the 
pyramid in a way that increases costs out of proportion to any benefit. 
I will return to this question shortly. First, 1 will summarize, some 
(lata on the costs of discovery and pre.servation in particular. 

III. Comments on the Costs of Discovery 

Two studies on litigation costs, liie Civil Rules Survey and the 
Litigation Cost Survey, shed light on the role of discovery in the costs 
of litigation. The Civil Rules Survey covers a large sample of outside 
counsel from a broad cross-section of federal cases. Perhaps its mo.st 
salient finding is that the median per-case cost, of litigation to 
defendants in cases with discovery is $20,000. (The median cost for 
plaintiffs is $15,000.) And in this sample, the cost of discovery is 
maybe. 30 percent of litigation co.sts. This re.sult .seems to suggest that 
discovery costs may nol, be a major problem. 

The Litigation Cost Survey covers a different sample: in-house 
counsel at large companies were asked about the costs of their largest 
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lawsuits. The per-ca.se average cost of discovery in this sample was 
over 8700,000. This result suggests that improving the efficiency of 
discovery could lead to cost savings for the economy. 

Figure 2: Litigation Costs with Median of 820,000, 

Given a Tx)g Normal Distribution of Costs 



While the studies’ results appear to contradict each other, a careful 
analysis shows otherwise. A closer look at the Civil Rules Survey 
shows why: the 10th porcontilc of defendants’ litigation cost, $5,000, is 
one-foiirth the median, but the 95th percentile, $300,000, is fifteen 
times I, he median! In ol.her words, it appears that the cosi, of litigation, 
and of discovery in tiarticular, is a “long tail” phenomenon. The 
distribution of costs has many cases close to zero, but also a long tail 
of extreme, and extremely important, outliers. To illu.strate this, I fit 
the data from the Civil Rule.s Survey lo the log-normal rh.stribution, 
which is commonly used by economists and fits the Civil Rules Survey 
data remarkably well. See Figure 2. The median (820,000) is marked 
with a vertical line. Perhap.s contrary to our intuition, the median case 
is hardly representative. There is a bulk of cases with low costs, and 
then there is a “long tail” of extremely costly cases far above the 
median. These latter cases are exactly the kinds of cases that the 
Litigation Co.st Survey addres.ses and investigates in greater detail.® 


® For further discussion of discovery costs, see Appendix A, pp. 5-7. 
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ITow important is this “long tail”? Consider the following: in the 
distribution illustrated above, the lop 5 percent of cases accounts for 60 
percent of all litigatum costs. 

IV. Comments on the Costs of Preservation 

Although preservation is a stage of discovery, it is important to 
recognize that the studies cited above do not include the costs of 
preservation in their estimates. Studies such as the Civd Rules 
Survey obl.ain I, heir cosi, dal.a from outside counsel in litigated cases, 
and consequently cannot measure costs, such as preservation and 
collection, that are borne by the parties themselves. Hence, the 
estimates of discovery costs m the Civil Rules Survey are really 
estimates of processing, review, and production costs. The Litigation 
Cost Survey, on the other hand, did collect data from in-house counsel, 
and thus was able measure the cost of collection in addition to the 
costs of processing, review, and production. Even the Litigation Cost 
Survey, however, did not capture preservation costs. This is for two 
reasons: First, many of the costs of preservation, such as the costs of 
committing IT resources and infrastructure and the lost time of 
employees who must comply with “litigation holds,” are not observable 
by in-house counsel; they don’t appear on any legal department’s 
budget. Second, many of the disputes that currently impose 
preservation costs on companies are not lawsuits — they are potential 
lawcsuits, and may never develop into litigation. The co.sts of 
preservation in these disputes are totally invisible to the court system, 
hut arc very really to the parties that must bear them. 

In this Part, 1 wall show that the distrihution of preservation costs 
has a “long t.ail,” similar l,o ol.her discovery costs. I will I, hen briefly 
discuss some of the “fixed costs of preservation” that can’t be detected 
when looking at individual cases. 1 will then examine the volume of 
data subject to preservation obligations relative to the amount of data 
involved in other stages of litigation. 

A. The Long Tail in Preservation 

Preliminary results from the Preservation Costs Survey suggest 
that there is a “long tail” of preservation costs. The data displayed in 
Figure 3 arc for a sample of 390 distinct matters involving 43,011 
litigation holds issued at a large company over a five year period.® 


® In Figure 3, note that for graphical clarity, matters with more than 600 
employees subject to hold have been included m the category for 500 
employees subject to holds. 
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Figure 3: Distribution of Number oe Rmpi.oyees on 
Litigation Hold Per Matter 



This preliminary data suggests that preservation costs, like 
litigation costs, are highly skewed, with a long tail in which a small 
number of highly complex and burdensome cases accounts for a large 
share of the total costs borne by individuals subject to boldsd° 


B. The “Fixed Costs” of Preservation 

While many costs of preservation, such as the cost of responding to 
litigation holds, accrue on a per-case basis, other preservation costs 
arc not tied to a particular matter. They instead reflect the costs for a 
company to create internal systems to handle preservation across all 
cases. These “fixed costs” include expensive investTiients in technology 
that companies make in order to control what would otherwise be even 
higher per-case preservation costs. 

Preliminary results from the Preservation Costs Survey provide 
examples of these fixed costs. One fixed cost is the cost of systems to 
handle litigation hold notices. Two companies report that 
implementing such systems cost approximately $800,000 to $900,000, 
with upkeep and maintenance co.sts of $150,000 per year. Other 
examples include a tool for collecting data to be preserved separately 
that cost $4,800,000 to implement. One company’s data vault system 
cost $12,000,000 to implement and maintain in 2010. 


1° For further evidence and discussion, see Appendix A, pp. 8-10. 
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Further research is necessary to provide estimates of the costs of 
preservation that better capture the full range of costs. These initial 
examples, however, indicate that compliance with broad preservation 
obligations can be a very expensive undertaking for many 
companies. As 1 estimate in Part V, the total cost of current Rules is 
in the billions of dollars. Reducing these costs will potentially lower 
product prices and create jobs. 

C. The Discovery Sombrero 

How does the amount of data subject to preservation compare to 
the amount of data affected by other stages of discovery? Figure 4 
presents data from a large company on the number of custodians 
involved in three stages of discovery: preservation, collection, and 
processing. Out of over 5()()0 custodians placed on litigation hold, and 
thus subject to preservation obligations, fewer than 10 percent 
ultimately see their data collected, let alone processed. 

Figuke 4: Numbek oe Custodians Subject to Pkesekvation, 

Collection, and Peocessing, Foetune 100 Company 

6000 -1 

5000 - 

4000 -- 

3000 - 

2000 

1000 ' 

0 -- 

Preservation Collection Processing 



Source: Hubbard, Preliminary Report. 


n For further discussion, see Appendix A, pp. 10-11. 
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Ijet’s return to the discovery pyramid in Part 11. In light of this 
data, a more accurate representation would be a sombrero: a wide 
“brim” of preservation, and a much narrower, tapering set of 
documents subject to collection, processing, and so on. See Figure 5.^^ 

Figure 5: The Discovery Sombrero, with Stages of Discovery 



When we see the disproportionate bulk associated with 
preservation, we begin to understand the urgency for new Rules 
governing preservation. It is also important to under.stand why we see 
this sombrero shape. Preservation is unique in two important 
respects, both of which bear directly on the proper direction of Rules 
reform. 

First, preservation is governed by Rules that are broad, unclear, 
and lacking uniformity. This leads preserving parties to “over- 
preserve” because the boundaries of their obligations, and therefore 
their risk of sanctions, are uncertain. 

Second, under current law, preservation is an obligation imposed 
not only on parties in federal court, but also on parties ouLside of 
federal court, i.e., parties who are not involved in litigation at all. 'the 
other stages of discovery all occur in litigation, and the Federal Rules 


The illustration, of course, is not quite to scale. If this were drawn to scale, 
the bnm would be even wider, and the top of the sombrero would be 
extremely narrow! 
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governing discovery apply only to cases in federal court. But the 
current federal law on preservation places affirmative obligations on 
parties to undertake costly preservation activity before litigation 
commences. As a consequence, companies have to incur the costs of 
preservation in matters that never become lawsuits (and also matters 
that end up in state, not federal, court). 

Of course, the conduct of companies and individuals outside of 
federal court is regulated by federal law all the time. But it is usually 
substantive federal law, enacted by Congress. The federal courts 
should be cautious before using the Federal Rules or their inherent 
power to create affirmative obligations on individuals and businesses 
in matters that never cross the threshold of a federal courthouse. 

With this in minil, I now turn to question of whether new Rules 
could improve the law governing preservation and generate significant 
cost savings for the economy. 

V. Policy Analysis 

A. Trigger, Scope, and Sanctions 

There are three major subjects that preservation Rules must 
address. 1 provide a detailed analysis of those throe subjects in my 
paper, “Preservation under the Rides,” which is attached as Appendix 
C. I summarize my arguments here. 

The first question that Rules governing preservation must address 
is when an obligation to jnesorvo is triggered. Currently, the trigger is 
the onset of litigation or the “reasonable expectation” of litigation. As 
shown above, such a rule has the unintended con,sequence of federal 
courts regulating the activity of parties in disputes that never end up 
in federal court. Hence, the Rules should limit the triggering 
event for the affirmative duty of preservation under the Ruies 
and under the federal court’s inherent power to the initiation 
of proceedings in federal court. 

Such a Rule would be good iiolicy; in the next section 1 estimate 
the cost savings from such a Rule. It also respects the myriad state 
and federal laws that govern data preservation outside the context of 
federal court, and it avoids the concern that the federal courts might 
be imposing too much (in the way of affirmative duties) on parties not 
in federal court. 

Importantly, too, triggering the duty to preserve at the onset of 
federal litigation would not limit the ability of federal courts to police 
attempts to destroy incriminating information. The duty to preserve 
should not place affirmative obligations on parties who are not in 
litigation to change their normal business activities and undertake 


1“ For further discussion, see Appendix C, pp. 11-19. 
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costly actions to set aside documents and data. Rut parties out of court 
have never been allowed to — and must never be allowed to — 
deliberately destroy evidence with the purpose of preventing its use in 
future litigation. This latter rule, which 1 call the duty not to spoliate, 
would not he affected by a Rule governing trigger for the duty to 
preserve. Unlike the duty to preserve, the duty not to spoliate does not 
impose costly obligations on parties: it requires that businesses and 
individuals not interrupt their usual activities: i.e., not override their 
usual records management activities in order to di.spo.se of 
incriminating materials. The Rules will not affect any prohibition 
against changing one’s usual activities in order to destroy 
incriminating data. 

The next major issue is the scope of the i)re.servation obligation, 
once triggered. Here, the Rules should set presumptive limits on 
the scope of preservation, for example by setting a limit of 15 
custodians subject to a litigation hold m a case. Presumptive limits not 
only reduce the costs of jireservation; they give jiarties the incentive to 
meaningfully negotiate over the scope of preservation. Currently, with 
no presumptive limits on preservation, plaintiffs’ lawyers have the 
incentive to ask that “everything” be preserved, and defense lawyers 
have no incentive l,o involve the ol.her side in I, he preserval.ion process. 

’fhird, the Rules should address the standard for imposing 
sanctions. Here, I will simply note that the reality of modern discovery 
IS that it often takes the form of a search for the needle in the 
haystack. As such, when data is losl., the overwhelming likelihood 
(absent evidence of bad faith) is that the lost data was neither 
relevant nor prejudicial, if only because the vast majority of data is 
never relevant or material. Rules governing sanctions should 
take care to protect parties from sanctions that rest on 
presumptions that any lost data is relevant and material. 

B. Estimating Cost Savings from New Rules 

Well-designed Rules governing preservation should generate 
substantial savings in the costs of preservation and litigation. Many of 
the costs savings are hard to project, given the limitations of current 
dal.a and the fact I, hat .some heiiefit.s of improved Rules will he 
indirect, such as more meaningful and productive negotiations 
between parties. To estimate one set of cost savings from improved 
Rules, 1 will focus on two specific suggestions for Rules changes, one 
regarding 1, rigger and one regarding .scope. (I do not .separat,ely 
quantify the effect of a new Rule addressing sanctions, but my 
estimates for the effects of Rules addressing trigger and scope assume 
that a Rule appropriately clarifying sanctions is put in place.) These 
are rough, “back of the envelope” calculations. 
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To estimate some of the cost savings from a Rule regarding trigger, 
T will consider a Rule lhal places Ihe trigger for the duty to preserve at 
the filing of a lawsuit in federal court, which 1 have argued is the 
appropriate trigger point. Such a Rule would have two direct effects on 
costs: Fir.st, it would reduce the number of matters subject to litigation 
holds, because many or even most litigation holds at large companies 
arc for matters for which there is no filed lawsuit. Second, it would 
reduce the average scope of any given litigation hold. Why? Because 
litigation holds would be implemented at, rather than (in some case.s) 
long before the onset of litigation, meaning that preserving parties 
will have the benefit of a complaint (or subpoena) that clarifies the 
proper scope of preservation. This allows parties to design litigation 
holds to more efficiently capture the data most likely to be useful to 
the parties. 

To estimate some of the cost savings from a Rule regarding scope, 1 
will focus solely on a potential provision that would set a presiunptive, 
numerical limit for how many custodians would be subject to the duty 
to preserve. In my Letter to Judge Campbell, I use the example of a 
presumptive limit of 15 custodians. 

Taken together, and using conservative e.stimates of the impact of 
I, he new Rules, the l,ol,al effeci, is a reducl.ioii in lil.igation hold cosl,s of 
BB percent. Focusing only on the lost employee productivity caused by 
litigation holds, I would estimate the dollar value of these 
savings for a single, large company to be about $2 million. This 
is intended as a lower bound estimate, because it includes only 
the cost savings in employee time, and no other cost savings. Given 
the thousands of large companies that face significant preservation 
co.sts, one can extrapolate from this number to estimate that the 
savings for all companies would be in the billions of dollars. 

C. Why Rulemaking Is Needed 

Finally, I note that the dialogue on rulemaking has included two 
suggested alternatives to new Rules. First, there is the possibility that 
improved technology will render moot concerns about preservation 
costs (and maybe even discovery costs generally). Second, there is the 
possibilit.y that, cont inued development, of legal rules on a case-by-case 
basis in the federal courts will eventually lead to the clarity that is 
needed. 1 do not believe that either of these alternatives is viable. 

Technology. There is no doubt that in some ways, technology has 
reduced the costs of preservation. The per-unit-of-data cost of storage 
has fallen exponentially for decades, and continues to fall. If the cost 


For further discussion, and the details of the calculations underlying these 
figures, see Appendix B at pp. 1-4. 
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of preservation were simply the cost of storing a fixed amount of data, 
the cost of preservation would have ceased to he a live issue long ago. 

But as discussed above, the main costs of preservation are not 
storage costs. There is the human cost in terms of workers diverted 
away from productive, business activity to pre.servation obligations. 
There is also the cost of adapting new systems to preservation 
obligations and managing the complexities of legacy data and 
outdated storage formats. The rapid advance of technology actually 
exacerbates the.se costs. More importantly, technology’s full potential 
to offer low-cost solutions to preservation cannot be realized so long as 
legal obligations are amorphous and unclear. Computers and 
technology can help effectuate clear legal rules, but they can’t make 
confu.sing rules clear.'" 

Case-by-case law making. It has been suggested that the 
continued evolution of the case law on preservation will lead to a 
gradual convergence of rules, reducing the current uncertainty and 
conllictiiig obligations imposed by the case law. I am skeptical that 
this process offers significant hope for national uniformity. The law on 
discovery, and preservation especially, is almost exclusively created at 
the district court level. (Virtually all discovery rulings are “non-final 
judgments’’ and I, bus nol. appealable.) Districl, court opinions, of 
course, are not even binding precedent in their own district, and in the 
eight years since the landmark Zubulake case,'® there is not even 
uniformity within circuits, let alone across circuits.'’' 


Conclusion 

The Advisory Committee on the Civil Rules has undertaken a 
reexamination of the Federal Rules to consider amendments that 
would improve the efficiency and reduce the burdens of litigation. It is 
focusing first on the Rules governing discovery and preservation rules, 
and has requested empirical data on the costs of discovery and 
preservation. Although the empirical studies to date are preliminary, 
it appears that companies could save billions of dollars with new Rules 
clarifying the events triggering the duty to preserve, the scope of 
preservation, and the standards for sanctions. 


For further discussion, see Appendix A at pp. 16-17. 
Zubulake v. UBS Warburg, 220 F.K.D. 212 (S.D.N.Y. 2003). 
" For further discussion, see Appendix C at pp. 27-29. 
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Introduction 

The Discovery Subcommittee of the Acl\nsory Committee on Civil Rules is 
currently pursuing the possibility of proposing federal rules to address 
preservation and spoliation issues in civil litigation. At its most recent major 
conference, the May 2010 Conference on Civil litigation at Duke haw School, 
there was considerable support for new rules in this area. The E-Discovery 
Panel led by Judges Scheindlin and Facciola issued a statement that the 
Panel “holds the consensus view that a rule addressing pre.servation (spolia- 
tion) would bo a valuable addition to the Podoral liulos of Civil Procoduro.”i 
Nonetheless, much work remains before specific rules can be proposed. 

One consensus that emerged at the May 2010 Duke Conference was the 
need for further empirical research on the magnitude and nature of the costs 
associated with civil litigation, including discovery and in particular preser- 
vation. In response to this need, the Civil Justice Reform Croup commis- 
sioned me in the spring of 201 1 to design and implement an empirical survey 
of preservation costs borne by large companies in civil litigation.^ This sur- 
vey, which I will refer to as the “Preservation Costs Survey” in this report, is 
part of a larger research agenda in which 1 am studying the size and distrihu- 
tion of discovery costs, and preservation costs in particidar. While this report 
will focus primarily on the Preservation Costs Survey, I will discuss prelimi- 
nary results from other aspects of my research to the extent that they are 
relevant. 

Many of the questions that the Preservation Costs Survey socks to shod 
light on are the same questions raised by Judge David Campbell and Prof. 
Richard Marcus as discu.s.sion points for the September 2011 Dallas Mini- 
Conforonco.^ Those include the following: 

• What is the nature of the problem [of preservation of electronically 
stored information (ESi)J, and how arc you addressing it? 


1 Scheindlin, Shira A., John M. Facciola, Thomas Y. .‘\llman, John M. Barkctt, 
Joseph D. Garrison, Gregory P. Joseph, Dan It, Willoughby, Jr. 2010, Elements of a 
Preservation Rule, online at http://civilconference.uscotirts.gov/ . 

2 The Civil Justice Reform Group describes itself as an organization formed and 
diroctod by general counsel of Fortune 100 Companies concerned about America’s 
justice system. For biograpbical information on the author of this report, plcaso soc 
Appendix A. 

’ Davdd Campbell and Richard Marcus, Memorandum (June 29, 2011). The 
following bullet points are all quoted from this Memorandum. 
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• Tn what, percentago of lawsuits or potential lawsuits is the problem 
arising? 

• Are problems confined to very large, information-intensive cases, 
or do they arise in medium and small cases as well? 

• What do the problems cost your organization and similar organiza- 
tions on an annual basis? 

• Where are the costs incurred — in identifying and segregating rele- 
vant ESI, in storing ESI, in reviewing ESI before production in lit- 
igation, in litigating ESI issues in court, in other ways? 


• The EJC study [Loo (2011)] suggests that spoliation of ESI is rare- 
ly raised in federal motions practice. Is that consistent with your 
experience? 


• Is there a significant cost associated with storing infiirmation pre- 
served for litigation? . . . 

• How will technology help reduce the cost of dealing with ESI in lit- 
igation over the next few years? 


• Are cost savings more likely to bo achiovod through advances in 
technology than through a rule of civil procedure? 

By presenting the.se questions, Judge Campbell and Professor Marcus 
highlight the crucial reality that the first order of business in developing 
sound rules to govern preservation is I'act-Iinding. The current state of 
knowledge on discovery cost.s — let alone preservation costs — is rudimentary. 
While many practicing attorneys have rich and detailed knowledge of their 
own experience with preservation, commentators have .struggled to collect 
and organize this anecdotal expertise into a coherent empirical picture. 

Indeed, to this day there is not even consen.sus on what litigation costs 
are for a typical case, with reputable sources providing numbers that may 
seem surprisingly low (e.g., median defendant’s (h.scovery costs of $20,000 in 


2 
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the Cinil Rules Survey ') to surprisingly high (e.g., discovery costs of S3. 5 
million for a “midsize” case in the View from the Front lAnes^). As another 
example, there is anecdotal evidence that many companies fear spoliation 
sanctions arising out of unclear preservation obligations, yet — as alluded to 
in the bullet points above — there is also evidence that the imposition of 
sanctions is rare. Clearly, wo need a bettor handle on the magnitude and 
nature of the problems with preservation and spoliation before deciding how 
to address th(!m. 

Ongoing research on the discovery process, of which the Preservation 
Costs Survey is a part, serves to advance our understanding of preservation 
costs, with the ultimate objective of a better-informed rulemaking process. 
Indeed, preliminary results that 1 present below already begin to reconcile 
some of the disparate results from earlier studies. Nonetheless, the Preserva- 
tion Costs Survey is currently in its early stages, and more time is re(juired 
before a more complete picture of the .scale and .scope of preservation costs 
emerges. 

This preliminary report has four parts, which correspond to its four objec- 
tives: 

(1) To assess the need for empirical work in this area, 

(2) To preview the contributions that this .study of preservation co.sts can 
provide, 

(3) To provide an outline of the design of the Preservation Costs Survey, 
which includes an initial phase of gathering data from a small sample 
of companies, followed by a determination of whether a second phase, 
involving a survey of a broader spectrum of companies, is feasible, and 

(4) To describe t,he preliminary results from t.he first phase of the Preser- 
vation Co,sts Survey, which involved detailed interviews with, and da- 
ta gathering from, counsel at four large companies. 

1. The Need for Empirical Study of Preservation Costs 

Lack of data has boon a long-standing impediment to constructive dialo- 
gue and reforms addressing the costs of discovery. Over the last few years. 


■* Emory G. T,cc TTT and Thomas E. Willging, National, Case-Based Civil Rules 
Survey 3.5 (FJC 2009). T will refer to ibis study Ihroughout as the “Civil Rules 
Survey’’ 

° Institute for the Advancement of the American Legal System (lAALS). 
Electronic Discovery: A View from the Front Lines 5 (U. Denver 2008). 
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however, growing aworeness of the importance of (luantifiable evidence on 
the benefits and burdens of procedural rules has led to increasingly ambi- 
tious efforts to empirically study the costs of civil litigation. Several such 
studies were presented at the May 2010 Duke Conference. These included the 
Civil Rules Survey by the Federal Judicial Center (FJC), the Member Survey 
on Civil Practice by the ABA Section of Litigation, and the Litigation Cost 
Survey of Major Companies^ 

Existing studies, to varying degrees, addre.ss aspects of the costs of dis- 
covery, such as attorney’s fees in litigation, document review and production 
costs, and costs associated with the processing of ESI. These studies provide 
very little discussion, however, of the costs of preservation. 

Relatedly, there is little evidence on the co.sts as.sociated with legal dis- 
putes that do not result in a filed lawsuit. For most categories of legal dis- 
putes, many or most disputes never escalate into full-blown litigation — but 
the possibility of litigation means that pre.servation obligations and other 
litigation-related rules impose costs in matters that never even reach the 
courthouse. One limitation of studies such as the ABA Study and the FJC 
Study is that they are essentially surveys of outsiile counsel, and conse(iuent- 
ly cannot begin to quantify costs that are internal to the client, or costs 
associated with legal disputes that never reach the point that outside counsel 
becomes involved.*^ 

Understanding the full scope of preseiwation costs, therefore, requires a 
close examination of preservation from the potential litigant’s perspective, to 
investigate the time and money devoted to preservation both before and after 
lawsuiLs are actually filed. For many individuals and .small businesses, of 
course, litigation is unusual, but for largo companies, litigation is an inevita- 
bility, with hundreds or thousands of matters (lawsuits or potential lawsuits) 
active at any given time. Thus, while large companies’ preservation activities 
may not be representative of all litigants, studying large companies provides 
the best opportunity for the collection of data on preservation costs across a 
large number of matters, including both actual and potential litigation. The 


8 .hBA Section of Tstigation, Member Survey on Civil Practice: Detailed Report 
(AHA: Chicago, IL 2009) (herein. “AHA Study”). 

' Civil Justice Reform Group, Lawyers for Civil Justice, and U.S. Chamber 
Institute for Legal Reform, Litigatwn Cost Survey of Major Companies (Searle Center 
on T,aw, Regulation, and Economic Growth: Chicago, IL 2010) (heroin, “Litigation 
Cost Survey’ ). 

® A preliminary report from one of the companies participating the Preservation 
Costs Sunmy indicates that 44 percent of matters with preservation hold notices do 
not involve a filed lawsuit. 
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Preservntion Costs Survey intends to collect more dato, and richer data, on 
preservation costs than is currently known. 

II. Contributions a Study of Preservation Costs Can Provide 

As noted above, this preliminary report is intended to preview the Preser- 
vation Costs Survey in light of the need for more empirical evidence on the 
costs of preservation. Evidence alone, however, is not sullicieiit to fill the 
gaps m our knowledge of the challenges jire.sented by preservation obliga- 
tions. What is atso essential is an ongoing dialogue on how to interpret the 
ovidonce. My research intends to contribute to this dialogue by applying some 
fundamental statistical and economic insights to the results of various 
studies, including the. Preservation Costs Survey, and providing context to 
what otherwise might be conflicting or incomplete statistical accounts. 

Litigation Costs and the Long Tail 

Por example, consider the fundamental question: what does the distribu- 
tion of litigation costs look like? This is a question that recent studies have 
not specifically taken up — ^but, as I will explain, is essential to understanding 
the nature of the costs that discovery and preservation obligations impose. 
An important source of information to date on the costs of litigation (but not 
preservation) is the Civil Rules Survey. One of the most striking results of the 
survey is that in the median case — specifically, the median case with discov- 
ery — the costs of litigation are (arguably) modest, 815,000 for plaintiffs and 
820,000 for defendants. And of these costs, only a fraction (20 to 30 percent) 
are due to discovery. 

(.liven these iiumhers, it would he fair to ask whether discovery is in fact 
such a significant source of costs. If the median cost of discovery for defen- 
dants is $20,000, we are likely to visualize a distribution of costs that looks 
something like a bell curve, or normal di.strihution, as illu.strated in Figure 1. 
(bur intuition is that, given a median cost of $20,000 for defendants (the 
vertical line in Figure 1), most defendants experience costs close to that 
median amount, in the .same way that most test scores are clo.se to the me- 
dian score and students’ grades tend to fall into a boll curve. 


5 



88 


Rfiport on Prfiser\’afinn (^osts 


William H.J. Hubbard 


Figure 1: Litigation Cosi's with Median of $20,000, 
ASSUMING A NORMAL DTSTRTfflJTlON OF COSTS 



This intuition, however, would lead us astray. Litigation costs are not 
normally distributed. 'I’he clue to .seeing this is to look at the Civil Rules 
Survey reports of the 10th and 95th percentiles of the distribution of costs. 
The 10th percentile, 85,000 is one-fourth the median, but the 95th percentile, 
8300,000, is fifteen times the median! In other words, this is a clue that 
liLigatioii costs are not like test scores, with a normal distribution of costs 
clustered close to the median, but instead mure like the distribution of 
income, or the distribution of stock returms — in other words, a “long tail” 
phenomenon, where there is a largo mass close to zero, but also a long tail of 
extreme, and extremely important, outliers. 

How does this change our intuition about litigation costs? Let’s fit the da- 
ta from the Civil Rules Survey to the log-normal distribution, which is a 
distribution used to describe the distribution of income and which fits the 
data published in the Civil Rules Survey quite well. This is what the distribu- 
tion of co.sts looks like: 


B 
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FiGUHt; 2: Litigation Costs with Median of $20,000, 
Assuming a t.og normat, dtstrirutton or Costs 



Once again, the median is marked with a vertical line. Dut we now see 
that while the bulk of cases are still close to the median, there is also a “long 
tail” of extremely costly cases that are nowhere clo.se to the median. How 
important is this “long tail”? Consider tho following: in the distribution 
illustrated above, the top 5 percent of cases accounts for 60 percent of all 
litigation costs. 

In this light, it is helpful to consider the Ciuil Rules Survey together with 
the Litigation Cost Survey. The Litigation Cost Survey can he (rightly) criti- 
cized as not a repre.sentative sample of all lawsuits, or even of all lawsuits at 
largo companies. It focuses on the cases with tho highest litigation costs. But 
the Civil Rules Survey, which does canvas a representative sample of law- 
suit.s, reveaLs that the distribution of litigation costs is such that the largest, 
most expensive cases carry great weight in the calculus of litigation costs. 

In short, one response to the Civil Rules Survey is to ask, “If most cases 
have low discovery costs, why should we devote resources to rules reform that 
may affect only tho 5 percent of cases with high discovery costs?’ But perhaps 
a better question would be, “Should we explore rules reform, if a reform that 
affected only 5 percent of cases could help control 60 jiercent of litigation 
costs?’ 
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Do Preservation Costs Have a Long Tail? 

The next question that arises is whether we find a similar, “long tail” pat- 
tern for preservation costs. To answer this question, the Preservation Costs 
Survey will be essential. Without data, we won’t know whether preservation 
co.sts have a skewed di.stribution in the same way that litigation costs do. 

After all, we might expect the skewness of the distribution of litigation 
(;osts to arise out of the litigation ])ro(;ess it.self. Many cases settle early with 
little discovery, while a few ca.ses go all the way to trial. The low median of 
litigation costs could merely reflect the fact that most cases settle early. 

This factor, however, should not affect the distribution of preservation 
costs, becau.se the preservation obligation attaches at or before the onset of 
litigation. Most preservation costs will be imposed on the parties regardless 
of whether the case settles early or goes all the way to trial. 

A second factor is that case complexity may have a highly skewed distri- 
bution, so that the long tail of litigation costs partly reflects a long tail of very 
complex disputes. To the extent that the skewness of litigation costs is driven 
by case complexity, we might expect preservation co.sts to have a di.stribution 
with a long tail as well. 

Some preliminary results from the Preservation Costs Survey offer sug- 
gestive evidence in this regard, d’wo of the companies participating in Pha.se I 
of the Survey (described in more detail below) have provided data on a 
sample of litigation matters opened during two recent sample periods. In the 
Company A data, for each matter there is information on the number of hold 
notices issued and interviews conducted during a two-year window. In t.his 
sample, there are 112 dislincl matters representing actual or anticipated civil 
litigation.'^ During the sample period, a total of 5021 distinct actions were 
taken — these include issuances of a litigation hold notice to an individual, 
interviews, and revisions to and terminations of litigation holds. Of the 1 12 
sample matters, the top five (which is 4.5% of the total) account for 1410 of 
the 5021 actions — which is more than 28 percent of all actions. Indeed, more 
than half of all preservation activity was genoratod by only 16 (or 14.3%) of 
the matters. As Figure 3 illustrates, preservation activity across cases as 
Company A has a long tail, although not as extreme as the long tall for 
litigation costs in the Civil Rules Survey. 


° Note that this sample excludes certain categories of cases, such as asbestos 
cases, but is othciwisc roprcsciitativc of civil matters requiring lit igation holds. 
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FiGURhJ 3: Distribution of Preservation Actions TAi\EN, 
COATPANV^ A TTTTOATTONHOTH SAMPFR 
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Figure 4: Dtstrtbutton of Number of Empt.oyees on Hotu Per Matter, 
Company D Litigation Hold Sample 
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The (lata from Company D eovers 390 (listinct matters representing? ac,- 
tual or anticipated civil litigation. For each matter the dataset provides the 
number of individuals subject to a litigation hold in that matter. During the 
five-year sample period, a total of 43,011 holds were issued. In this sample, 
five percent of the matters account for more than H2 percent of the holds 
i.ssuod (28,864 holds out of 43,011). See Figure 4. i'’ 

This preliminary data suggests that preservation costs, like litigation 
costs, are highly skewed, with a long tail in which a small number of highly 
complex and burdon.somc cases account for a largo share of the total costs 
borne by individuals subjects to holds. It may therefore be productive to think 
in terms of steps that can address the burdens of large, information-intensive 
cases in particular. 

The “Fixed Costs” of Preservation 

Existing surveys of litigation costs, such as the Civil Rules Survey and the 
Litigation Cost Survey focus on the costs of litigation on a per-case basis. As 
the figures above illustrate, the Preservation Costs Survey seeks to measure 
the per-matter costs of preservation as well. Dut a study of preservation costs 
has to account for a second type of cost as well. While many co.sts of preserva- 
tion, such as the costs of responding to litigation holds, accrue on a per-case 
basis, other preservation costs are not tied to a particular matter, but instead 
reflect the co.sts for a company to create internal system.s to handle preserva- 
tion across all cases. These “fixed costs” include expensive investments in 
technology that companies make in order to control what would otherwise be 
even higher per-case preservation costs. 

Importantly, wdiilo fixed costs arc not captured at all by the figures above, 
the Preservation Costs Survey is measuring fixed costs separately. 1 have 
initial data from two companies on the costs of computer systems (both 
hardware and software) implemented by tho.se companies to handle aspects 
of preservation. One fixed cost is the c»st of systems to handle litigation hold 
notices. Company A implemented a system to jiartially automate the issuing 
and tracking litigation holds at a cost of approximately 8900,000. Company B 
is in the processing of implementing a new .system with similar goals, and at 
a similar cost (estimated to be $800,000). In addition to implementation costs 
are upkeep and maintenance costs, which Company A estimate.s to be 
SI 50,000 per year. 


“ In Figure 4, note that for graphical clarity, matters with more than 500 
employees subject to hold have been included in the categoric for 500 employees 
subject to holds. 
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By far the largest fixed costs, however, are associated with the preserva- 
tion of data itself. Every large company that 1 have encountered, both in my 
practice experience and in connection with the Preservation Costs Survey, 
has had a diverse set of systems used to address preservation obligations. 
'I'his is becau.se of the large variety of ty]ies of ESI, many of which have 
distinct business purposes and are used and stored in different ways on a 
company’s conipuler systems. To preserve all types of ESI, therefore, requires 
multiple preservation solutions. 

Gathering data on the costs of all of the systems used for preservation in 
any given company is a daunting task; it may not be feasible for the Preser- 
vation Costs Survey to collect such a comprehensive set of costs data. But 
Phase 1 of the kSurvey has been able to identify costs for .specific, recently- 
implemented systems for which individual companies have information on 
costs. For example, the tools used by Company A to collect data to be pre- 
seiwed at the outset of litigation — which is only a fraction of i.he data pre- 
served — cost $4,800,000 to implement. The data vault system that Company 
B uses to preserve certain types of ESI, including email, cost $12,000,000 to 
implement and maintain in 2010. 

These are the costs for individual systems designed to address specific 
elements of the preservation obligation. A mure cumiirehensive measure of 
costs i.s much harder to quantify, both because of the number of systems 
involved and because so many personnel within a company .share re.sponsibil- 
ities for preservation, including individuals who otherwise have no connec- 
tion with the law or litigation. Unlike litigation costs for outside counsel, 
there are no itemized records of the costs of time spent by company em- 
ployees on preservation. One of the goals of the Preservation Costs Survey is 
to measure the cost of time spent on preservation by these individuals. 

Ideally, too, we would like data from a larger set of companies to measure 
both fixed costs and preservation costs associated with individual cases. With 
this in mind, 1 will now turn to a description of the Preservation Costs Sur- 
vey. 

III. The Preservation Costs Survey 

As noted above, i am currently in the process of undertaking a survey of 
preservation costs at large companies. There are a number of aspects of 
preservation costs that are unlike other litigation costs and which are partic- 
ularly difficult to (juantify. These include: 

• Costs of di.scovery borne by in-house counsel and non-legal employees, 
rather than by outside counsel; 

• Co.sts to IT infra.structure; 
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• Costs from diversion of resourees from non-legal funetions; and 

• Costs from risk and uncertainty of legal rules governing preservation. 

The goal of the Preservation Costs Survey is to obtain quantitative data on 
these previously unmeasured costs and apply statistical and economic analy- 
sis Lo this data. The desire is to inform the discussion on preservation costs 
and rules reform. 

Given the complexity of the topic, and the largely unprecedented nature of 
a study focused on preservation costs, I have established a two-phase study 
de.sign. Both phases of the Preservation Co.sts Survey involve the gathering of 
information from largo companies on a strictly confidential basis to onsuro 
that responses are as candid and compilete as possible. 

Phase I has already begun. Phase I has involved a set of four, in-depth 
“case studies” of large companies. These case studies have involved both 
qualitative interviews and requests for quantitative data to be used for 
statistical analysis. The case studies have also included extensive written 
survey testing in order to explore the feasibility of data gathering on each of 
the questions above. This information will be used to determine whether a 
broader survey is feasible, and if so, to draft an effective survey instrument 
for use with a larger sample of companies during Phase 11. 

Phase II, if feasible, will begin some time after the Dallas mini- 
conference. It will involve the creation of a final survey instrument to be used 
in a survey of a larger number of companies, dhgether with the administra- 
tion of this survey, I will continue qualitative interviews and the collection of 
datasets of preservation activity from selected companies in order to create as 
complete a picture of the sources and amounts of preservation costs for large 
companies. The goal of Phase I Ms to have the survey responses collected by 
early 2012. Based on analysis of the surveys, intorviows, and datasets, I will 
prepare a report on the Preservations Costs Survey in early 2012, 

While Phase T has primarily .served to lay the groundwork for Pha.se IT, 
the case studios I have conducted have already yielded some valuable, oven if 
preliminary, results. I have discussed some of these insights above. Below, I 
de.scribe other results from Phase 1 of the Survey. 

IV. Additional Results of Phase I of the Preservation Costs Survey 

In my initial investigations, I am encountering a few recurring themes in 
the interviews and responses from companies. I will describe these themes 
here, with the caveat that these are only preliminary impressions, and that a 
final report at the conclu.sion of Phase II will present a more systematic 
review of the re.spon.ses of a larger sample of companies. 
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Quantifying the Costs of Preservation Is Difficult, as the Costs Are 
Diverse and Borne by Many Groups within a Company 

Phase I of the survey design focused not only on quantifying some ele- 
ments of the costs of preservation, hut on understanding which aspects of the 
costs of preservation are most susceptible to study and which will be the 
hardest to estimate. Not surprisingly, the interviewed companies expressed 
that estimating the costs of preservation is difficult. The reasons for this are 
several : 

First, iiiihko litigation costs siicii as outside counsel foes, the costs of pre- 
servation are borne in-house. Further, although some individuals, particular- 
ly in the Legal and Legal IT functions, may spend most or all of their time 
dealing with preservation is.sues, the vast majority of individuals affected by 
the preservation obligation are not connected to the legal function at all. 
Instead, they are employees devoted to the busine.ss function, who happen to 
be custodians of data that may be relevant to a legal matter or they are 
employees devoted to the IT function, who happen to be responsible for 
systems that may contain data relevant to a legal matter. As noted above in 
Part II, the time and energy they must divert towards preservation is never 
recorded or compensaled, unlike the Lime spent by dedicated lawyers, such as 
outside counsel, 

kSecond, in today’s environment, pre.se iwati on essentially requires the u.se 
of automated systems for some or all aspects of preservation, including 
identifying custodians, issuing holds, and facilhating the preservation of ESI. 
Quantifying the cost of designing, implementing, and maintaining such 
systems can be difficult. Even systems purchased from outside vendors, for 
which there is an identifiable price tag, have costs that are hard to quantify, 
such as the time of in-house lawyers and IT specialists, the time of users, and 
the costs of upkeep and maintenance. 

Third, not only are the individuals affected by preservation diffused 
throughout a company, but the tyqies of actions that must be taken to jire- 
servo data are widely varied as well. kSome actions are routine and easily 
described (even if c.stimating cost is difficult), such as designing and issuing 
litigation hold notices, or crealing an archive of preserved emails. But other 
actions arise irregularly and sometimes require ad hoc solutions. The.se 
situations may arise in the context of departing employees, from whom data 
may need to bo collected from hard drives or loose media. This may sound 
like a trivial undertaking if a .single employee is involved, but the interviewed 
companies .see thousands of employees leave each year. 

Other issues arise less frequenlly. but are even more tricky. Obsolete data 
formats or storage systems need to be updated, and migrating data to new 
systems without the loss of information on hold can be difficult, requiring 
workarounds tailored to the specific systems. These stops can cost millions. 
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This is not to say that the costs of preservation should not be, or cannot 
he, e.stimaterl. Rather, the costs of preservation are extensive and varied, 
requiring further study before wo can measure them with any confidence. 

Some of the Largest Costs of Preservation Are Related to Relatively 
Small Categories of Preserved Material 

Interviewees in Phase I have explained that many of the largest costs of 
jireservation are related to the less salient asjiects of preservation: legacy 
data, data migration, data that was on hold but which has been relea.sed, and 
data loft over when a litigation hold ends. For example, Company A notes 
that some of the biggest headaches lor preservation involve departing em- 
ployees’ hard drives, the migration of legacy data to current systems, the 
pre.servation of data on computers and systems that require maintenance, 
repair, or updates. Attempts to reduce these costs have led to delays in the 
roll-out of new applications and the delay of roll-out of new computers to 
employees on hold. 'I’his has not only impacted productivity, but invited an 
understandable backlash from employees on hold. In this way, some of the 
seemingly obscure aspects of preservation have had outsized effects on 
business efficiency and employee morale. 

Uncertainty about Preservation Obligations Leads to Overbroad 
Preservation 

Another common theme is that uncertainty about the scope of the preser- 
vation obligation and the consequent fear of sanctions leads companies to 
jireserve more than would otherwise he justified. Sanctions, of course, can be 
very co.stly in monetary term.s and can lead to adverse outcomes on the merits 
in litigation as well, ’flioy also have a severe reputational cost, and largo 
companies, no less than individuals, tend to work hard to avoid even the 
apjiearance of being a scofflaw. For example, Company A expressed that its 
policy is to make legal compliance a top priority, and thus the company .seeks 
to avoid sanctions or the perception of spoliation even if it is very costly to do 
so — and it appears that it often is. 

This reluctance to risk sanctions is consistent with a recent study of mo- 
tions for sanctions, which found a motion related to spoliation of evidence in 
only 0.15 percent of cases. This figure is supported by initial Phase. I survey 
results, where Company A e.stimates that motions for sanctions are filed in 
loss than 0.6 percent of its cases. 


“ Fmery G. Lee 111, Motions for Sanctions Based Upon Spoliation of Evidence in 
Civil Cases: Report to the Judicial Conference Advisory Committee on Civil Rules 
(Federal Judicial Center 201 1). 
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Whf)t is the cost that Company A must pay in order to avoid the specter of 
a spoliation claim? More research is required before T can quantify these 
costs, but some preliminary data provides some insight into the extent of 
overbroad preservation. At Company A, data is collected in only 14 percent of 
matters in which data is preseiwed, and data is processed for review in only 
about 8 percent of matters. See Figure 5. Looking at individual cu.stodians 
rather than matters, there is an even more stark difference between the 
amounts preserved and the amounts ultimatidy c;ollected and processed. See 
Figure 6. In short, the vast majority of the data that is preserved is ultimate- 
ly judged unnecessary to the litigation. But the vast majority of data that is 
never used still imposes preservation costs. 

Technology Both Creates More Efficient Methods of Preservation and 
Creates New Costs and Complexities 

Technology has become a central part of business life, and it ha.s come to 
dominate the practice of di.scovery and pre.servation in particular. My inter- 
views have revealed that rapidly advancing technology for data storage and 
processing has been both a source of rising costs and of cost savings. 

One major cost, alluded to above, is that advancing technology means that 
companies have to account for an ever-growing number of legacy formats and 
platforms, which often reiiuire expemsive and time-consuming data migration 
and archiving efforts. Fven advances in hardware cau.se problems, becau.se as 
computers arc replaced, special efforts arc needed to preserve data on indi- 
vidual hard drives and other storage media. 

One co.st that is less often discussed is the fact that technology has neces- 
sitated the creation of entirely new dopartmonts within companies, 'fho 
companies interviewed all have what could be called (and usually is called) a 
“Legal IT” function. This i.s a group or department that spans the space 
between Legal and TF to ensure that the company’s legal obligations with 
respect to its IT infrastructure are met. As a practical matter, this means 
that mo.st of what Legal IT does is handle matters relating to the preserva- 
tion of RSI. For example. Company D has at least seven employees who.se 
time is essentially dedicated to coordinating the IT aspects of preservation 
and collection in-house. 

Of cour.se, it is important to recognize that technology creates opportuni- 
ties for efficiencies, in addition to creating complexities. Company f) describes 
how it is working with outside vendors to improve the process for defining 
searches for email, so that a more precise .set of emails is preserved in re- 


The Preservation Costs Sun-ey is working to determine the extent to which 
these costs can be quantilicd. 
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spouse to a litigation hold. Another example is software designed to assist in 
indexing, searching, and fnldering pre.served data for collection and 
processing. Company D lias .spent around SI million to implement and 
maintain such a system over the last two years, but the interviewees see this 
co.st as a fraction of the savings it has generated. 

Conclusion 

This jireliminary report on the Preservation Costs Survey hegins to ad- 
dre.s.s the serious need for data and analysis on the nature of preservation 
costs. While the Prosorvation Costs Survoy is currently in its early stages, 
some initial results have emerged. For example, the costs of preservation, 
like the costs of litigation, exhibit a “long tail,” meaning that a small fraction 
of cases account lor most of the cxpcn.scs associated with individual cases. 
Further, many costs of preservation are “fixed costs,” representing multi- 
million dollar investments in technology to track and manage the preserva- 
tion of an ever-expanding univer.se of I'kSI. Both case-specific co.sts, and the 
fixed costs of preservation, could potentially be subjects for rules reform. 

Of course, I should reiterate that these results are preliminary, and it 
would be premature to judge any propo.sed rules ha.sed only on preliminary 
findings. The Preservation Costs Survey will generate additional results from 
a larger sample of companies in the coming months. I will prepare a detailed 
report on the Survey in early 2012 to describe and analyze the full set of 
results. 
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Appendix A: Biographical Information on William H.J. Hubbard 

After graduating from the University of Chicago l.aw School with high 
honors. I clerked for the Honorable Patrick E. Higginbotham of the U.S. 
Court of Appeaks for the Fifth Circuit during the 2000 term. I worked a.s a 
litigation associate at Mayer Brown UUP from 2001 through 2006, where I 
was an original member of the firm's Electronic Discovery and Records 
Management Group. As a member of this Group, I developed protocols for the 
pre.servation of electronically stored information and created materials to be 
used for dofenso-of-procoss in c-discovory disputes. My oxporionco included 
conducting on-site interviews and investigations related to preservation 
technology and processe.s for large companies. Other aspects of my practice 
consisted of a broad range of pre-trial litigation and appellate litigation. 

In 200G, I entered the PhD program in Economics at the University of 
Chicago. I received my PhD in August of this year. I have published or 
forthcoming papers in the American Economic Review Papers & Proceedings, 
Journal, of Uum.ari Resources, and Journal of Human Capilal. I have pre- 
sented working papers at the Annual Meetings of the American Economic 
Association, t.he Milton Friedman Institute, and the University of Chicago 
Law School. 

I am an Assistant Professor of Law at the University of Cliicago Law 
School. I teach course.s and seminars on civil procedure and economic analy- 
sis of law. 
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November 3, 201 1 


Honorable David G. Campbell 

Cbair, Advisory Committee on Civil Kulos 

United States District Court 

Sandra Day O’Connor U.S. Courthouse, Suite (!23 

401 West Washington Street, SPC 58 

Phoenix, AZ 85003-2156 

email: David_Campbell@azd.uscourts.gov 

Dear Judge Campbell: 

I ro.spectfully submit this letter, and the attached working paper, for the 
Committee’s coiisideratioii. 

1 had the privilege of attending the Discovery Subcommittee’s mini-conference in 
Dallas, 'I’exas on September 9, 201 I. 'I'he thoughtful discussion at the mini- 
conference prompted me to reconsider some of my views on preservation, as well as 
identify what 1 believe are .some important facts and considerations that have been 
neglected in the debate so far. I pre.sent these ideas in the attached working paper, 
Preservation under the Federal Rules: Accounting for the Fog, the Pyramid, and the 
Sombrero. I hope the Committee finds this paper iKseful. 

One .specific issue that aro.se out of the mini-conference was the question of whether 
it is possible to estimate the potential cost savings from new Rules addressing 
pre.servation. The remainder of this letter attempts to estimate some of the 
potential effects that Rules changes may have on the costs of preservation. 

Of course, there have been many suggestions for Rules changes, and 1 cannot 
consider them all. Instead, 1 will focus on two specilic suggestions for Rules changes, 
one regarding trigger and one regarding scope. (I do not separately quantify the 
effect of a new Ride addressing sanctions, hu(. my eslimat.es for the effects of Rules 
addressing trigger and scope assume that a Rule appropriately clarifying sanctions 
is put in place.) 1 have chosen these potential Rules for two reasons: First, they are 
sufficiently clear that they can generate significant, measurable savings in the costs 
of preservation. Second, they are examples of Rules changes that I believe, for the 
reasons expressed in my attached paper, would ho prudent l.o consider. 
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Initially, 1 should note that these are rough, “back of the envelope” calculations. The 
numbers arc very leiitativo, and 1 am conducting ongoing research lo gather more 
data.i In the near future, I hope to estimate the costs of preservation and the effects 
of Ru1(!s chang(!s more prtici.sely. Not.(!, how<!V(!r, that to the; (shmt that tho.st; 
estimates are accurate they should be considered lower bounds on the total cost 
savings, because data limil.ations require me to focus only on the most easily 
quantifiable avenues by which the Rules may affect the costs of preservation. 

Trigger 

To estimate some of the cost savings from a Rule regarding trigger, 1 will consider a 
Rule that places the trigger for the duty to preserve at the filing of a lawsuit in 
federal court, or to crib language from one suggestion, at “the reasonable expectation 
of the certainty of litigation” in federal court.^ Such a Ride would have two direct 
effects on costs: First, it would reduce l.he number of matters subject to lil igation 
bolds, because many or even mo.st litigation holds at large companies are for matters 
for which there is no filed lawsuit. Statements at the Dallas mini-conference from 
largo companies indicated that perhaps 40 to 07 percent of their holds were for 
matters not in active litigation. Second, it would reduce the average scope of any 
given litigation hold. Why? Bocau.so lil.igal.ion holds would ho implomentod at, rather 
than (in some cases) long before the onset of litigation, meaning that preserving 
parties will have the benefit of a complaint (or subpoena) that clarifies the proper 
scope of preservation, 'this allows litigation holds to more efficiently capture the 
data most likely to be useful to the parties. 

IIow could one quantify these effects? Let’s use the example of Microsoft, whose 
statistics on preservation were discussed at the Dallas mini-conference. For the first 
effect, 67 percent of Microsoft’s holds that are for matters not in active litigation; 
let’s say that half will no longer be needed under the new trigger Rule. Why only 
hall? Some of those holds will still be implemented, because the matter eventually 
matures into litigation, or is svdqect to proscirvation oliligation.s from a sourci! other 
than the federal courts. This implies a 33,5 percent reduction in the number of 
matters subject to holds. For the second effect, Microsoft indicated that it has an 
average of 45 custodians on bold per matter. I.et’.s assume a mode.st increase in 
precision, leading to a new average of 40 holds per matter. 

Scope 

To estimate some of the cost savings from a Rule regarding scope, 1 will focus solely 
on a pohmtial provision that would .set a iiresumptivo, numiuical limit for how many 
custodians would be subject to the duty to preserve. While my attached paper 
omphasizos the boiicfit of such a rule to cxiurts and litigation process as a whole (liy 


' For a description of this research, see WilKam H. J. Hubbard, Preliminary Report on the 
Preservation Costs Survey of Major Companies (Sept. 8, 2011). http://www.uscourts.gov/ 
uscourts/EulesAndrolicies/rules/i\genda%20Books/Civi]/CV201 1-11. pdf, p. 193. The 
Preliminary Report was commissioned by the Civil Justice Reform Group. 

2 Preservation — Moving the Paradigm to Rule Text (LCJ 2011). 
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encouraging meaningful dialogue between parties), for the current calculations, I 
will focus only on the direct roducl.ion of cr)sts to preserving parties. To continue the 
Microsoft example from above, Microsoft indicates that it has 329 matters with 
14,805 s(!parat<! custodian litigation holds, or 45 custodians pi^r matttsr.® Without 
committing to a specific numerical limit, let us suppose that the presumptive limit is 
in the ballpark of 15 custodian.s, a number I mention in my paper. Because it is only 
a presumption, and in order to give a conservative estimate, let us say that the effect 
of the Rule is reduction of the average number of holds per matter to 25. 

Total Effect on Costs 

The total effect, in percentage terms, of the trigger and scope rules is a reduction in 
litigation hold costs of 63 percent.* To put this in dollar terms requires an estimate 
of the value of the time lost due to litigation holds. A 63 percent reduction in the 
14,085 holds descrUied by Microsoft amounts l.o a reduction of 9,327 holds. If each 
hold takes only 3 hours of employee time (creating the hold and interviewing the 
custodian from legal department’s perspective; responding to the hold, preserving 
documents and data, and changing routines to preserve data going forward from tho 
custodian’s perspective), then this is a savings of 27,981 hours of employee time. 
Based on the wage and salary profilos of custodians al, another largo company (I do 
not have data from Micro.soft), 1 would estimate that the average hourly wage 
(including bonuses) of a custodian is approximately 870 per hour. This places the 
savings for a single company at about 82 million.® 

Given the thousands of large companies that face significant preservation costs, one 
can extrapolate from this nmiiber to estimate that the savings for all companies 
would bo in tho billions of dollars. 

Limitations of the Estimates 

It is important to note that the figures above are estimates of the cost of employee 
time lost to litigation holds. Kmployee time is only one source of the costs of 
litigation holds. Other costs of litigation holds include the cost of new or modified IT 
infrastructure, both to create additional storage and to generate and process 
litigation hold notices. Further, litigation holds are only one source (but a big source) 
of preservation costs. Other co.st.s include the new or modified IT infrastructure to 
address data not held by custodians, increased demands on legal and IT staff 
(outside tho litigation hold context), and the costs of retaining, retrieving and 
processing largely inaccessible data such as legacy system data. 


^ David M. Howard, Jonathan Palmer, and Joe Banks, Letter to the Hon. David G. Campbell 
(Microsoft Corp. Aug. 31, 2011). Based on a review' of the initial data I have compiled in the 
Preservation Costs Suri'ey, the number reported by hherosoft appears roughly representative 
of large companies. 

* Holds per matter falls from 45 to 2.5 (44.4 percent), and total matters fall by 33.5 percent. 
The cumulative effect is 0.556 * 0.665 = 0.370. 

" The calculation is 27,981 hours * 70 doUara/hour = $1.96 milhon. 
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1 do not have sufficient data to attempt estimates of such costs at this time, or how 
new Rules would affect those costs. Ongoing work will l.ry l,o remedy I, his. In the 
meantime, it is safe to say that based on the employee time cost of litigation holds, 
(!stimat(!s of the; potemtial savings from n(!w Rukis nre in the; ord(!r of billions of 
dollars. 


Sincerely, 



// 

t! 

William H. d. Hulibard 
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Preservation under the Federal Rules: 
Accounting for the Fog, the Pyramid, and the Sombrero 

William H. J. Hubbards 


DRAFT - PRELIMINARY AND INCOMPLETE 


The issue of pj'eservaiion presents vexing problems for litigants. Federal 
courts enforce a duty to preserve under the Federal Rules of Civil Procedure, 
hill the nature of this duty remains uneeriain. A nurnher of arnendmenls to the 
Federal Rules have been suggested, and the Civil Rules Advisory Committee is 
considering the possibility of proposing rules. Tn this paper, J assess the need 
for Rules amendments in light of the unique place that preservation occupies 
in the discovery process. Because preservation occurs at the earliest stages of 
litigation, often before a lawsuit is even filed, parties must make preservation 
decisions in an environ ment of great uncertainty and sparse information — the 
“fog of litigation.” J identify how the Federal Rules can better address trigger, 
scope, and sanctions taking into account the fog of litigation. J then note why 
reliance on evolving case law will not fully address the problems facing par- 
ties. 
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t Assistant Professor of I.aw, The University of Chicago Law School, I am 
grateful for comments from Douglas Baird, Emily Buss, Steve liagenbuch, 
and Ashish Prasad. 
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Introduction 

The Judicial Conference Subcommittee on Discovery is considering 
formally proposing amendments to the Federal Rules of Civil Proce- 
dure (“Rules”) that would govern the preservation of documents and 
electronically stored infornialioii (ESI) in federal liligalionJ This ac- 
tivil.y comes amid a widesimead t;all for rules reform arising out of fru- 
stration with the patchwork of case law that currently governs preser- 
vation and sanctions for spoliation in federal court litigation. Many 
companies, generally companies who frequently find themselves de- 
fendants in federal court, argue that uncertainty over preservation 
obligations forces them to “over-preserve” — i.e., preserve more than a 
proper cost-benefit analysis would otherwise require. Over- 
pre.servatiou involves poteidlally large and otherwi.se unnecessary 
co.sts. 

How serious is the problem of over-preservation? There is a wealth 
of anecdotal evidence that preservation costs can be enormous in some 
cases, and that these costs can be disproportionate to the value of dis- 
covery in some cases. ^ Empirical studies of preservation arc currently 
underway that will attempt to provide a loss selective assessment of 
preservation costs across a spectrum of cases. ^ Initial evidence is con- 
sistent with the anecdotal accounts that there are a significant num- 
ber of cases with unusually high preservation costs and that the total 
co.sts of preservation for businesses maybe very high. 


1 Note that hero and throughout this paper I will use “documents” and “in- 
formation” interchangeably to refer both the paper records and ESI. 

^ Statements from a number of companies at a mini-conference on the possi- 
bility of rulemaking on preservation are summarized in Richard Marcus, 
Notes: Mini-Conference on Preservation and Sajictions, Dallas, Texas, Sept. 9, 
2011. This memo and a number of written submissions for this conference 
which describe the experiences of specific companies are available online at 
httpd/www.uscourts.gov/RulesAndPolicie s/FederafRulemaking/Overview/ 
DallasMiniConfSept2011.aspx (vhsited October 24, 2011) (herein “Dallas 
mini-conference site”). 

^ William H. J. Hubbard, Preliminary Peport on the Preservation Costs Sur- 
vey of Major Companies (Civil Justice Reform Group Sept. 8, 2011) (online at 
Dallas mini-conference site) (herein PreUminaiy Report), Nicolas M, Pace and 
James N. Dertouzos, Letter to the Hon. David Campbell, Hon. Mark Kravitz, 
and Hon, Lee Rosenthal (RAND Corp. Sept. 7, 2011) (online at Dallas mini- 
conference site). The Preliminary Report was work commissioned by the Civil 
Justice Reform Group, and 1 was compensated for my time preparing that, 
report. 
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But even taking as given that preservation costs are unduly high 
and that there is substantial legal uncertainty that loads to over- 
preservation, there remains the question whether amending the Rules 
can solve these problems."* Rulemaking is a time-consuming and intri- 
cate process; it is rea.sonable to ask “whether converting from common 
law preservation doclrines l,o rules-based guidance provides suflicient 
benefits in predictability and perceived fairness to be worth the ef- 
fort.”^ How can we know? 

To begin to answer this question, we need to understand the 
source of the problems that preservation co.sts are creating for parties 
in litigation. We then need to determine why existing rules have been 
inadequate to address the needs of litigants. From there, we can as- 
sess whether and how amending the Rules can improve the situation. 
This paper’s goal is to begin to work through these .steps. 

Pari, I begins by exploring a familiar feat.ure of liligalioii and a 
.soun* of I, he problems posed by pre.serval,ion: I, he “fog of lil,igal,ion.” 
This paper will partly confirm our common intuition that the fog of 
litigation means that preservation will have to be relatively broad. 
But this paper will also challenge some of our intuitions about preser- 
vation. The fog of litigation only exists ex ante — a party anticipating 
litigation and facing decisions about preservation may not know the 
who the plaintiff will be, where the case will be filed, which legal theo- 
ries will be raised, or even whether he or she has relevant and materi- 
al irdbrmation (and if .so, where it is). Yet ex post after the ca.se is filed, 
the issues joined, and out-side counsel and Judges get involved, much of 
this uncertainty is gone. 

For judges, outside counsel, and academics, understanding the ex 
ante perspective is essential to designing sound rules governing pre- 
servation, because the parties must make crucial preservation deci- 
sions ex ante, in the fog of litigation. Yet judges, lawyers, and academ- 
ics — ^[jrecisely because our experience is based on what happen.s in 
federal litigation — almost exclusively see preservation from the ex post 
per.spective. Tn this paper, T draw upon the ex ante perspective, as well 
as data on company’s preservation activities, to examine how the 
Rules could better address preservation. Perhaps surprisingly, the 


"* Fmery Lee and Thomas Willging raised this question in the context of calls 
for Rules reform to address htigation costs. Emory G. Loo III and Thomas E. 
Willging, “Defining the Problem of Cost in Federal Civil Litigation,” 60 Duke 
L. J. 765 (2010). Perhaps presciently, Lee and Willging suggest “more-focused 
reforms of particularly knotty issues (such as preservation duties with re- 
spect to ESI). " Id. at 787. 

® Thomas Y. Allman. “Rulemaking: The .September 2011 Mini- Conference of 
the Civil Rules Subcommittee,” 79 U.SLVV 2457 (20 1 1). 
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right response to the fog of litigation is clearer and narrower iiules, 
not amorphous and broad caso-basod standards. 

Part 11 reviews the existing rules governing preservation and sanc- 
tions for spoliation, and shows how, despite the rules being well- 
designed in many respects, the fog of litigation renders them largely 
ineffective al, properly regulating pre.servation. 

Part 111 examines three problems that currently exist — one for 
each of three facets of preservation: trigger, scope, and sanctions. 
First, the Rules should make clear that the triggering event for the 
duty to preserve is the initiation of proceedings in federal court. When 
the litigation process is viewed from the ex ante perspective, it be- 
comes clear that under current case law, the federal duty to preserve 
places affirmative obligations on companies and individuals who never 
.set fo(jt in federal court. Triggering the duty to preserve at the onset of 
federal litigation re.spects the myriad stal.e and federal laws that go- 
vern dal, a preserval.ion out, side I, he conl,exl, of federal court,, but does 
not limit the ability of federal courts to police attempts to de.stroy in- 
criminating information. 

Second, 1 will argue that in the current environment of uncon- 
strained preservation obligations, plaintiffs and defendants have little 
incentive to engage in meaningful negotiation. Yet meaningful negoti- 
ation about preservation is essential when the fog of litigation means 
that courts do not have sufficient information to engage in detailed 
cost-benefit analysis under the Rules. T will argue that by setting pre- 
.sumpl,ive liniil.s on I, he scope of discovery, l.he Rules can promol,e mea- 
ningful negotiation between the parties. 

Third, the ex ante and ex post perspectives are in particular tension 
when a court must rule on a motion for sanctions. I will identify pit- 
falls that occur when a court, presented with ex ante probabilities of 
relevant information being lost, must make an ex post ruling on sanc- 
tions. I argue that the Rules should ensure that negligence (let alone 
bad faith) cannot be inferred from the bare fact that, ex post, there is 
undi.sput,ed evidence of data being lo.st. Further, abseid, evidence of 
bad fail.h, relevance and inai.eriality cannot be inferred from the mere 
fact that data subject to the duty to preserve was lost. Modern discov- 
ery takes the form of a search for the needle in the haystack, and 
thus — absent evidence of bad faith — when data is lost, the overwhelm- 
ing likelihood is that it is neither relevant nor material. 

Part IV considers whether there is an alternative to the Rules 
amendment process: specifically, reliance on the continued evolution 
of the, case law on preservation. I argue that the .structure of litigation 
makes reliance on case-hy-case adjudication jiarticularly unsuitable 
for resolving the issues rai.sed by the duty to preserve. 
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i then conclude. 


I. THE Pyramid and The Fog 

One intuitive way to .summarize the stages of discovery is the “dis- 
covery pyramid" illu.strated below. This pyramid and its components 
will probably seem familiar, even I, rite, to any judge or litigation prac- 
til.ioner. The pyramid shape is a way l.o visualize lire fact tlial, nol, eve- 
rything that is preserved is collected, and not everything that is col- 
lected is processed and reviewed, and so on. This isn’t ideal — we don’t 
want a party to preserve more documents than either party will ever 
use — ^but this is necessary given the fog of litigation, for two reasons. 

Figure 1: The Discovery Pyramid 



First, what is “relevant” is never perfectly revealed to either party 
ex ante, but can only be judged so ex post. Thus, what parties preserve 
is based on best guesses about what is most likely to be relevant. In 
the face of such uncertainty, parties dcliboratcly proservo more than 
will be ultimately deemed relevant, because they cannot tell ex ante 
which is relevant and which is not. Second, even if parties perfectly 
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know which documents are relevant, they do not know which cases 
will settle and which will go to trial. For this reason, too, parties end 
up preserving documents in cases that end up settling before collec- 
tion, and so on. 

The great uncertainty faced by parties ex ante ba.s .several implica- 
lioiis for our undersl.anding of the current Rules (which I address 
next, in Part II) and our consideration of potential new Rules (which I 
address in Part 111). Here, 1 note two important implications that will 
loom in the background throughout this paper. 

First, the inevitable uncertainty under which a preserving party 
must make preservation decisions will load to a tendency to over- 
preserve. In this context, over-preservation is not necessarily a bad 
thing: if more documents are preserved, there is always a chance that 
documents of dubious relevance will turn out to be useful to the litiga- 
lion in some way. Bui, in general over-preservalion is a problem, be- 
cause it raises the cost of litigation for a benefit that, by defiiiilioii, is 
minimal. (The marginal document being preserved is probably not re- 
levant.) This cost should be measured not merely by the dollar cost of 
ensuring that documents are retained, but by the human cost in terms 
of time and energy diverted from productive activity. It is hard to es- 
timate the magnitude of these costs, but initial estimates from ongo- 
ing research suggest that they can be large.® 

Second, over-preservation is likely to cause problems for defen- 
dants rather than plaintiffs in litigation. This is because the plaintiff 
in any given dispute has a larger degree of control over the legal theo- 
ries raised and the forum. The plaintiff can therefore undertake his 
preservation obligations in a state of relative certainty, while the de- 
fendant, in some cases acting without the benefit even of a filed com- 
plaint, must make decisions in nothing better than a haze of uncer- 
tainty. We should therefore expect — and indeed find — that the failure 
of the Rules to account for the fog of litigation has had a particularly 
negative impact on parties who are frequently defendants in court, 
such as large companies.’ 

In short, the fog of litigation and the costs of preservation are inex- 
tricably intertwined. Even in a world with perfectly designed Rules, 
some degree of over-preservation will still occur. As 1 will show, how- 
ever, the current case law on preservation sometimes works to exaccr- 


® See Hubbard, Preliminary Report, supra note 3. 

’ For this reason, I will use occasionally use “defendant” as shorthand for the 
party who has information potentially subject to preservation, and “plaintiff' 
as the party who has a potential interest in discovery of that information. 
Obviously, in some cases the labels should be reversed, and in others both 
parties have significant preserv^ation obligations. 
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bate, rather than ameliorate, the effects of the fog of litigation on the 
costs of preservation. 


IT. The Rut,es 

How do the current Rules interact with the duty to preserve and 
Ihe fog of litigalion? The Rules do not explicitly adrh'ess preservation; 
il, is case law that has defined the duty l,o preserve. But the Rules go- 
verning discovery provide the framework for addressing preservation. 
After reviewing the rules, 1 will consider the implications of the fog of 
litigation for preservation under the Rules and in the case law. 

Rule 1 dictates that the Rules “should be construed and adminis- 
tered to promote the just, speedy, and inexpensive determination of 
every action and proceeding.” 

Rule 26(b)(1) outlines the scope of discovery and therefore preser- 
vation: “Parties may obtain discovery regarding any nonprivileged 
matter that is relevaiil, to any party’s claim or defense .... Relevant 
information need not be admissible at trial if the discovery appears 
reasonably calculated to lead to the discovery of admissible evidence.” 

Rule 26(b)(2) sets out the limits of permissible discovery. Subparts 
(B) and (C) arc particularly relevant here. Rule 26(b)(2)(B) creates a 
presumption that a party “need not provide discovery of electronically 
stored information from sources that the party identifies as not rea- 
sonably accessible because of undue burden or cost” (emphasis added). 
Rule 26(b)(2)(C) outlines the ba.se.s for limiting discovery. It says: 

On motion or on its own, the court must limit the frequency or 
extent of discovery ... if it determines that: 

(i) the discovery sought is unreasonably cumulative or duplica- 
tive, or can be obtained from some other source that is more 
convenient, loss burdensome, or less expensive; 

(ii) the party seeking discovery has had ample opportunity to 
obtain the information by discovery in the action; or 

(iii) the burden or expense of the proposed discovery outweighs 
its likely benefit .... 

Taken together, these rules present a coherent vision of discovery 
(including, presumably, preservation).® The scope of discovery is de- 


® T say “presumably" because although, as the Victor Stanley court noted. 
Rule 2G(b)(2)(C) “cautions that all permissible discovery must be measured 
against the yardstick of proportionality, ” many court s appear to overlook this 
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fined by Kule 26(b)(1) in terms of admissibility, privilege, and relev- 
ance to the determination of a claim or defense. Put another way, the 
presumptive scope of discovery is defined by its benefit. The limits on 
the scope of discovery are given by Rule 1 and elaborated by Rule 
26(b)(2) and are based ou concerns of speed, expense, and burden. In 
other words, discovery is to be limiled by il,s co.s/.s. And Ihe repeated 
admonitions and appeals to justice, reasonableness, and weighing 
imply that the permissible scope of discovery must be governed by a 
weighing of cost against benefit. The proportionality or cost-benefit 
principle that animates these Rules forms an almost indisputable 
normative and operational framework for discovery. 

Notably, the framework is mandatory. By its literal terms, Rule 
26(b)(2)(C) commands that the court “must” — even sua sponte — limit 
discovery if any one of its three conditions (subparts (i). (ii), and (iii)) 
are mel,, and these l.hree comhtions togel.her broadly capture any cir- 
cumsl ances when the marginal cost of a given piece of discovery out- 
weighs its marginal benefit. 

Which makes all the more remarkable the fact that these Rules 
have been by all accounts ineffective at providing meaningful guidance 
to courts and litigants on questions of preservation.® But when one 
considers how the fog of litigation impacts preservation, it is easier to 
explain the ineffectiveness of current rules. A cost-benefit analysis by 
a court of what should and should not be preserved is simply infeasi- 
ble. 

First, under currenl, case law, the dul.y to preserve attaches before 
a suit is even filed, and thus a court has no ability to regulate or con- 
trol preservation at the point in time when judicial oversight would be 
called for. Indeed, even after a suit is filed, the inevitable delay be- 
tween the need to incur or avoid the costs of preservation and the time 
when a court will be able to render a decision means that many of the 
cost savings that well-informed judicial decisions could provide are 
mooted. 

Second, even if and when a court could timely address a preserva- 
lioii question, the court and parties suffer from a dearth of informa- 
tion on the costs and benefits of preservation. At the outset of litiga- 
tion, the benefits of preserving almost any given piece of information 


fact. Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, .52.3 (D. Md. 
2010 ). 

® See sources cited in note 2 above. Preservation — Moving the Paradigm 
(Lawyers for Civil Justice Nov. 10, 2010), notes that “only two courts have 
considered the application of proportionality to the scope of preservation pur- 
suant to ITtCP Kule 26(b)(2)(C) although neither court specifically analyzed 
its application.” 
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are, by definition, unknown — it has not been collected, processed, and 
reviewed, which means that even the party to whom the document be- 
longs does not know its value to the case. Further, the parties’ theories 
of the case have not solidified, so that even the relevance of documents 
who.se contents are known may not be clear. 

From this we can identify two potential shortcomings of the cur- 
rent Rules. One, the current Rules require application of a fact- 
intensive standard. Under ideal circumstances, a detailed cost-benefit 
analysis by the court would be feasible, but under realistic circums- 
tances, information is too sparse for courts to conduct detailed analy- 
sis. Two, the current Rides allocate to the court rather than the parties 
the task of calibrating the costs and benefits of preservation. In reali- 
ty, the parties are in a better position to leverage limited information 
in weighing costs and benefits of preservation. 

Courts l.heinselvea coinplain l.hal, the curreni, Rules are ini.ractable 
in this context. Only weeks ago, in a case called Pippins v. KPMG 
LLP, a judge noted: 

[Cjoiirts have recognized that in the context of preservation, 
“this [proportionality] standard may prove too amorphous to 
provide much comfort to a party deciding what files it may de- 
lete or backup tapes it may recycle.”'” 

In the absence of any way to meaningfully apply the proportionality 
standard, this court essentially called for more clarity in the rules: 

Accordingly, “[u]ntil a more precise definition is created by 
rule,” prudence favors retaining all relevant materials, 

Rnt without clarity from a new mle, what does the Pfppins court do? 
It decides to abdicate its applicalioii of the Rules enlirely, abjuring 
any consideration of cost, no matter how unjustified, in determining 
the scope of preservation. (It requires preservation of “all relevant ma- 
terials,” at a cost of $1.5 million and counting.) While this is clearly 
the wrong result, it is hard to fault the court — ^what else could it do, in 
the absence of guidance from Rules on what to do in the absence of 
enough information to conduct a meaningful cost-benefit calculus? 

Thus, because courts have even less information than the parties 
do, we cannot expect the courts to proactively enforce the balancing 
l lial, Rule 1 and Rule 26(b)(2)(C) envision. Instead, the Rules should be 
structured to give the parties incentives to balance cost and benefit on 


Pippins V. KPMG LLP, 2011 WL 4701849, *6 (S.D.N.Y. Oct. 7, 2011) (quot- 
ing Orbit One Commjinica, lions, Tnc. r. Numerex Corp., 271 F.R.D. -129, '1.46 
(S.D.N.Y. 2010)). 

1 1 /d. (emphasis added) . 
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their own. In the fog of litigation, this balancing will never be perfect, 
but some balancing is bettor than none. 

111. Three Probt.ems and Three Proposat.s 

1 now turn to the question of whether concrete propo.sals for Rule.s 
amendments could address the weaknesses of current law. 1 should 
emphasize that this paper is by no means intended to give all the rea- 
sons for or against adopting any particular proposal for a Rule change. 
Instead, my more modest goal is to show the (j^erhaps) unexpected 
ways that the fog of litigation informs the discussion of what rules 
amendments are worth adopting. 

Figure 1: Number of Custodians Subject to Preservation, Col- 
lection, AND Processing, Fortune 100 Company 
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Source : Hubbard, Preliminary Report . 

A. Trigger: When Is a Pyramid Not a Pyramid? 

Let’s take a look at some data that allows us to attach some num- 
bers to the discovery pyramid. Consider Figures 1 and 2. Figure 1 
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presents data from a large company on the number of custodians in- 
volved in throe stages of discovery: preservation, collection, and 
processing. Out of over 5000 custodians placed on litigation hold, and 
thus subject to preservation obligations, fewer than 10 percent ulti- 
mately see their data collected, let alone processed. 

Figure 2: Number of Pages (in lOOOs) Preserveg, Cotj.ected, and 
Processed, Microsoft Corporation 


60000 -1 

50000 

40000 

30000 

20000 

10000 

0 

Preservation Collection Processing 



Source: David At. Howard, Jonathan Palmer, and Joe banks. Letter to the 
Hon. David G. Campbell (Microsoft Corp. Aug. 31, 2011) (online at Dallas 
mini-conference site). 

Note: “Pages” refers to paper pages or data equivalent (approximately 16 KB 
per page). 


Figure 2 presents a similar picture with data from a different com- 
pany. In Figure 2, the unit of measurement is the quantity of data 
preserved, collected, and processed rather than the number of custo- 
dians subject to those activities. While the ratios are different, the 
pattern is the same: vast preservation and sharply less collection and 
processing. These are only two data points, but this empirical data 
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jibes with the legion of anecdotes about the volume of preservation at 
many companies. (More data is currently being gathered, too.) 

Let’s return to the discovery pyramid in Part I. In light of this da- 
ta. it appears that the discovery pyramid is not a pyramid at all. It is a 
sombrero: a wide “brim” of preservation, and a much narrower, taper- 
ing set of documents subject to collection, processing, and so on. See 
Figure 3.^” 

Figure 3: The Discovery Somdrero, with Stages of Discovery 



When we .see the disproportionate bulk associated with pre.serva- 
tioii, we begin to understand the sense of urgency in some quarters for 
new Rules governing preservation. But why is the “discovery sombre- 
ro” a sombrero? Why not, say, a pyramid? 

The answer, I think, has to do with the difforoncc between the ex 
ante and the ex post perspectives. Federal judges, academics (like my- 
self), and many lawyers who have worked at law firms (like myself) 
spend their whole careers looking at lawsuits, and in particular feder- 
al lawsuits. And when one’s focus is on federal lawsuits, the discovery 


12 The illustration, of course, is not to scale. If this were drawn to scale, the 
top of the sombrero would bo very narrow! 
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pyramid is a pretty accurate description of what one sees. But the cru- 
cial difference between preservation and the later stages of discovery 
is that law firms, judges, and academics are brought into a federal 
lawsuit long after many preservation decisions have to be made by a 
company. Tn other words, the perspective that most lawyers, academ- 
ics, and judges have — liecause it is the only perspective they can 
have — is ex post. 

But now consider the perspective of the company itself, and its in- 
house counsel. The company faces the question of jireservatioii from 
an ex ante perspective. This is, by the way, also the proper perspective 
for the policymaker — in this case, the rulemaking body — because deci- 
sions on preservation are made ox ante, and it is therefore this pers- 
pective that reveals how the Rules affect behavior. 

From this per.spective, were not dealing with “federal law.suits” — 
we’re dealing with “disputes,” and these disputes may or may uol, turn 
into lawsuits, let alone federal lawsuits. The key fact here is that col- 
lection, processing, and so on only occur in the context of litigation, 
but preservation can occur before a lawsuit is filed. Hence, the un- 
iverse of disputes where preservation becomes an issue is much larger 
than the sot of cases that outside counsel, judges, and academics arc 
generally able to observe. This is the crucial difference between pro- 
duction — a phase of discovery that federal courts have long regulated 
under the Rules and, in the mine run of cases, with great .success^® — 
and preservation — a pha.se of discovery that currently is the source of 
great conlroversy in l,he federal courts. 

To illustrate, let’s divide up the discovery sombrero by where the 
dispute ends up, rather than by stage of discovery. This gives us Fig- 
ure 4.11 From the ex ante perspective, we sec why the discovery som- 
brero IS a sombrero, rather than a pyramid: many disputes that in- 
volve preservation never end up in federal court, or even any court at 
all. 

More importantly, however, viewing discovery from the ex ante 
perspective reveals a serious over.sight in the current federal case law 
governing preservation. Let me explain: 


1® Emery G. Lee III and Thomas E. Willging, National, Case-Based Civil 
Rides Survey (FJC 2009). 

11 Note that the dashed line indicates that, among matters that end up in 
state or federal court, some preseiwarion occurs before the matter becomes a 
filed lawsuit, and some preservation occurs after. The remaining stages all 
occur after filing, of course. 
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Figure 4: The Discovery Sombrero, with Locus of Dispute 



Current federal law governing preservation is clear that preserva- 
tion obligations precede the filing of suit in federal court. It is equally 
clear that any federal judicial power to regulate preservation steins 
from the Rules (pursuant to the Rules Enabling Act) or from the inhe- 
rent power of a federal court to en.sure the integrity of ita proceedings 
and judgments. When discovery is viewed from an ex post per.spective, 
Ihese two concepts are not iiicoiisisl.ent. See Figure 5. From the feder- 
al judge’s perspective, if a given case is before a federal court, then of 
course the judge can invoke the Rules or the federal courts’ inherent 
power to regulate this case’s pro-filing preservation activity. And by 
definition, if a federal judge is deciding a case, then that case is before 
a federal court. 
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Kioi-ke 5: Ti IE Intended Scope of the Dlty to Preserve 



This rpasoning is so straightl'orward l,hal it soems iiioscapahlo. 
and, speaking for myself, it is exactly how 1 thought about federal 
court authority over j)reservation — until 1 saw the data (jtresented 
above in Figures I and 2) and realized that from an ex ante perspec- 
tive. the discovery pyramid wasn’t a i)yramid at all, hut a sombrero.**^ 
Preservation decisions have to be made ex ante, ol'len before a law- 
suit is ever fded, let alone filed in federal court, and hence if federal 
rules governing preseiwation apjily to pre-filing conduct, the federal 
rules govern the conduct of parties in every dispute that roidd end up 
in federal court, including disputes (hat are never litigated any- 


Al the Dallas mini-conference, one company reporteil that two-thirds of its 
litigation holds arc not for active litigation, and another reported that 10 per- 
cent of its holds are unconnected to filed lawsuits. See Dallas mini-conference 
site, I had to ask myself, Where are these disputes ending up? 
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wlioro — and inclot'd even disputes that end uj) in state (X)urt. so long as 
removal to, or nefding in, federal court remains a jiossihility. See Fig- 
ure 

I-’IOURK (5: THK Et’KbX’TIVE SC(JPli: DF THE Dt'TY TU PRESERVE 



The conduct of companies and individuals outside of federal court 
is regulated by federal law all the time, of course. But it is usually 
substantive federal law, enacted by Congress. The federal courts, on 
th(' other hand, should be cautious Ixdore using the Federal Pules or 
their inherent power to create alTirmative obligations on individuals 
and businesses in matters that never cro.ss the threshold of a federal 
courthouse.'^ 


'* 'llio |)(>ssibili(y ihiit fedoral preservation oblittations may operate even in 
cases nieil in state court is indicated by the partial shading in the figure. 

This point raises the question of whether imposing a duty to preserve prior 
to the initiation of federal litigation is permitted under the Rules Enabling 
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What is the bottom line? The Rules should limit the triggering 
event for the duty to preserve under the Rules and under the federal 
court’s inherent power to the initiation of proceedings in federal court. 
In most cases, the triggering event would be the filing of a complaint, 
but there will be exceptions, sucb as tbe issuance of a subpoena by tbe 
federal court. 

There is the natural fear that a bright line rule such as this one 
will invite unethical companies and individuals to race to destroy rele- 
vant documents and information before a complaint is filed. Such a 
concern, however, misunderstands the nature of the “duty to pre- 
serve.” The duty to preserve is a duty to take affirmative steps to en- 
sure that data within the scope of discovery are retained (i.e., pro- 
tected from los.s). It requires businesses and individuals to interrupt 
tbeir usual activities and undertake special and in some cases ex- 
1, raorihnary cosl.s in lerms of time and money. This dul.y is nol, l,he sole 
means by which the law regulates the retention and destruction of in- 
formation that may be relevant and material to litigation. There is al- 
so the duty not to spoliate. 

The duty not to spoliate is the converse of the duty to preserve. It 
is a duty not to take affirmative stops to destroy data. It requires that 
businesses and individuals not interrupt their usual activities; i.e., not 
override their usual records management activities in order to dispose 
of incriminating materials. The duty not to spoliate exists as a crea- 
ture ofboth judge-made and statutory state and federal law.^® 

There is a third layer of duties superimposed on the duty to pre- 
serve and the duty not to spoliate: statutory and regulatory duties to 
retain. Countless federal and state regulatory regimes require the re- 
tention of many t3q3es of records for prescribed periods and even in 
prescribed formats. 


Act. This is an intorosting question, one I do not address here. I argue that as 
a prudential matter, the federal courts should be very reluctant to assign af- 
firmative duties, such as a duty to preserve, to parties that are not in federal 
court. This is good policy and avoids the most serious concerns under the 
Rules Enabling Act. 

1*^ The intentional, bad faith destruction of evidence to prevent its use in liti- 
gation is prohibited by the criminal law or civil law (or both) of the United 
States and every one of the fifty states. For a survey of the law in all of these 
jurisdictions, see Margaret M. Koesel, David A. Bell, and Tracey L. Turnbull, 
Spoliation of Evidence: Sanctions and Remedies for Destruction of Evidence in 
Civil TAtigation (.-XRA 2000). 

1® See id. Spoliation of Evidence was published in 2000; more recent regula- 
tions include, most notabR, the Sarbanes-Oxley Act. 
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Hence, it is essential to isolate what duties are and are not at 
stake hero: the “trigger” under consideration is the trigger for the duty 
to preserve in federal litigation. It is not the trigger for existing duties 
not to spoliate and duties to retain. 

Distinguishing between the duty to pre.serve and the duty not to 
spoliate makes for sound policy. As noted above, the duty to preserve 
(unlike the duty not to spoliate) imposes extra costs on businesses and 
individuals — costs that would never be incurred but for the duty. Fur- 
ther, the duty to preserve, unlike the duty not to spoliate, in effect im- 
poses obligations on parties with respect to data most of which is nei- 
ther material nor relevant. As the discovery sombrero reminds us, 
much of what is within the scope of preservation turns out not to be 
relevant (let alone material). This is an unfortunate but inevitable 
con.sequence of the fog of litigation. It is also an important reason why 
the costs of the duty to preserve should only be imposed when most 
needed — in the context of active litigation, where at least the parties 
are known, legal theories have begun to coalesce, and collection and 
processing are likely to follow. 

Before litigation commences, the duty not to spoliate operates, re- 
gardless of whether a dispute is destined for state court, federal court, 
or no court at all. And the genius of the duty not to spoliate is that ra- 
ther than pitting cost savings against fact-finding benefits, it aligns 
the interest in cost savings with the interest in fact-finding: it calls on 
individuals and companies not to change their usual activities. The 
company that throws a “shredding party” or the individual who pur- 
chases software to “wipe” his computer’s hard drive are imposing a 
double whammy on society — incurring costs and destroying data. The 
duty not to spoliate rewards companies and individuals who do the 
right thing with respect to both costs and data that may someday be- 
come relevant evidence.^° 

One might a.sk how federal courts can address pre-litigation spoli- 
ation if it is not within the purview of the duty to preserve. Here we 
must note that the scope of the information subject to the duty to pre- 
serve need not be (and is not) coterminous with the scope of informa- 
tion subject to discovery in a case. It is sometimes assumed that any- 


Of course, in the normal course of business or personal affairs, data that 
someday might have become relevant to a lawsuit will get deleted or lost. But 
the whole point of both proportionality under the Rules and good records 
management general]}' is that the costs of retention are not justified when 
the value of a document or piece of data is minimal or remote. The only dan- 
ger is if the company or individual is duscriminaling between incriminating 
documents and other documents, and destroying the incriminating ones. But 
this is spoliation. 
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thing outside the duty to preserve is outside the scope of the litigation. 
Not so! The duty to preserve is simply one of many duties that the 
Rules place upon parties in federal litigation, and the Rules allow the 
court to sanction a party for violating any number of those duties. The 
duty not to spoliate, a duty .so fundamental that courts have invoked 
Iheir iiiherenl, power to enforce it, is such a duty thal, l.he Rules can 
and should address. And as noted above, the duty not to spoliate does 
not create the problems that the duty to preserve creates in the pre- 
litigation environment. The duty not to spoliate places no affirmative 
obligation — and thus imposes no extra costs — on individuals or busi- 
nesses to change their behavior when they arc not in litigation. It 
simply says that persons cannot go out of their way to destroy data.^i 

Take the case of a person who, in anticipation of the possibility of 
litigation but long before a federal lawsuit is filed or even reasonably 
expected, destroys data that is highly relevant to a lawsuit that is lat- 
er filed, knowing what information the data contained and knowing 
that it would be material. These actions are outside of the duty to pre- 
serve; even under current case law, the trigger (reasonable expecta- 
tion of litigation) has not occurred. But does the fact that the trigger 
has not yet occurred mean that this activity cannot be sanctioned? I 
doubt it. Precisely because the conduct was consciously directed to- 
ward thwarting the functioning of a court, I suspect that any court 
(.state or federal) would believe it had the power to sanction the spolia- 
tion, even in the absence of a duty to preserve. 

In short, it is essential to clearly distinguish between the duty to 
preserve, the duty not to spoliate, and the duties to retain, all of which 
affect the behavior of litigants and potential litigants with respect to 
data. Crucially, it is only the duty to preserve for which trigger is at 
issue. The duty to preserve properly operates only in federal court. 

B. Scope: Bargaining over What? 

Once the duty to preserve is triggered, the next issue that arises is 
the scope of that duty. A common refrain at the Dallas mini- 
conference was that the scope of preservation was highly uncertain 
and, as a consequence, preserving parties were essentially forced to 


For this reason, any concern about the federal courts’ authority under the 
Rules Enabling ."Xct is minimized. Only parties whose pre-litigation conduct is 
intentionally directed toward affecting the outcome of litigation can be sanc- 
tioned under the Rules amendments I suggest. 
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preserve far more broadly than a well-designed system of discovery 
would re quire. 

The scope of preservation obligations must account for the fog of 
litigation. As 1 argued in Part 11, the Rules should be designed to effec- 
tnate the aspirations of Rnle 1 and Rule 26 — a fair balancing of mar- 
ginal costs and marginal benefits — in an inlbrnia lion- sparse environ- 
ment. The fine-tuning implied by the “proportionality” concept must 
give way to a rougher balance of interest, and scope of preservation 
must be determined in the first instance by the parties, and not the 
court. 

The obvious stop at this point is to look to the Rule 26(f) meet and 
confer. Why not “beef up” Rule 26(1) to require negotiations over the 
proper scope of preservation? Doe.sn’t this solve the problem? 

ITe short answer is no. The reason this approach is doomed is that 
it is pointless to demand that someone address a problem if you don’t 
give them the tools and the inceiUi.ue l,o address the problem. 

Consider settlement negotiations. There is no Federal Rule that 
requires parties to conduct settlement negotiations. And yet most cas- 
es settle. In fact, many if not most disputes settle out of court, without 
the filing of a complaint or even the involvement of an attorney. Why 
does this happen if the parties aren’t required to negotiate? The an- 
swer is easy: they have an incentive to negotiate. Lawyers are expen- 
sive, litigation is nerve-wracking, and so everyone can save money and 
aggravation by .sitting down and working things out. 

Now rel urn to the idea of simply requiring parties to sit down and 
work out their preservation issues.”® While they may have tools to ad- 
dress preservation (or at least slightly better tools than the court), un- 
der the current Rules they don’t have any incentive to do so. Why not? 
As we’ve seen, under the current Rules courts lack the information to 
effectuate the careful balancing envisioned by Rule 26, and thus the 
default rule often becomes “keep everything.” This is what some courts 
explicitly say,®® and certainly what many companies perceive.®® 

How does this affect incentives? If I, he court, ’s default is not, to place 
any limits on preservation, then how do we expect, negotiations t,o pro- 
ceed? Consider the case of an individual plaintiff (or putative class 


See Dallas mini-conference site. 

®® Of course, there is the point that if preservation must occur before the 26(f) 
conference, or even htigation, occurs, then as one participant put it, "I can’t 
talk to opposing counsel because there is no opposing counsel.” (Reporter’s 
Notes at 4.) The approach governing trigger that I advocate has the addition- 
al benefit of minimizing this weakness of Rule 26(f). 

®® See. e.g.. Pippins, 2011 WL 4701849 at *G. 

Sec Dallas mini-conference site. 
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action representative) suing a large company. The plaintiff has essen- 
tially no data relevant to the case, but the company has vast quanti- 
ties of data, some of which may be relevant to the case and some of 
which may not. Against a backdrop of “keep everything,” what incen- 
tive does the plaintiff .s attorney have to make any conce.s.sion.s? What 
can the plaintiff possibly gain from negotiating that he can’t gain from 
refusing to negotiate, and having a court say, “keep everything”? In 
other words, the problem here is not a lack of “civility” or a need for 
“good faith bargaining.” It is that the parties don’t have anything over 
which to negotiate.”*" 

Now, to be fair, this overstates the problem. If both sides to a dis- 
pute have similar preservation bnrdens, then there certainly is some- 
thing to negotiate over: each party can agree that each will preserve 
only the document.s mo.st likely to be relevant and not preserve the 
rest. Each then saves a lot of time, money, and aggravation at the cost 
of a small potential loss in the number of relevant documents. This is 
exactly the sort of sound cost-benefit analysis that the Rules antic- 
ipate. Of course, because it is early in the litigation, the agreed-upon 
scope of preservation may be over- or under-inclusive, but the costs 
and benefits are symmetrical and, more importantly, agreed upon — 
and therefore settled and insulated from wasteful second-guessing 
down the road. 

If this analysis is correct, then we would expect to see the majority 
of preservation headaches arising in the context of “asymmetrical” lit- 
igation — where one side has little or iiolhing to preserve, and the oth- 
er has large quantities of data. And although the evidence is anecdotal 
for the most part, this is exactly what we see.*^'* 

So whore do wo go from hero? Requiring negotiations, or “beefing 
up” Rule 26(f) is neither here nor there; such a proposal, whether 
adopted or not, will make little chfference. The key is to structure the 
Rules so that in every case, both parties have something to lose and 
something to gain in preservation negotiations. The Rules governing 


As a self-respecling economisL, I have lo add a qualificalion. The defendanl, 
and the plaintiff could negotiate over how much the defendant has to pay the 
plaintiff in order to avoid the unconfined dut}' to presence. But this sort of 
negotiation — usualR referred to as a “nuisance settlement” — is definitely not 
the land of negotiation the Federal Rules aspire to encourage. 

See Dallas mini-conference site. Even compared to other stages of discovery- 
in “asy-mmetrical” litigation, we would expect preservation to he problematic. 
A plaintiff with no information of his own will still have an incentive to limit 
discovery requests for production, because larger production increases the 
plaintiff s costs of review. But a broad demand for preservation has no such 
self-correcting feature. 



128 


22 


William H. J. Hubbard [2-Dec- 1 1 


production in discovery already do this. Rule 30 sets presumptive lim- 
its on the number and length of depositions.^® Rule 33 sots presump- 
tive limits on the number of written interrogatories.^® To avoid ob- 
vious injustices, Rule 26(b)(2)(A) permits the court to issue an order 
altering these presumptive limits, but in practice, most exceptions to 
Ihese presumptions are negotiated by the parties, not determined by 
judicial order.’® We see meaningful negotiation in this context because 
the Rules, by construction, ensure that both sides of any discovery 
dispute have some bargaining chips — you can agree to more deposi- 
tions, or fewer. 

Thus, in the preservation context, a similar approach should bo ef- 
fective. Establishing a presumptive limit of, say, fifteen custodians to 
be subject to litigation holds ensures that every party to a preserva- 
tion di.spute has bargaining chips. In most ca.ses, this presumptive 
limil, will be uncontroversial and will not be dist urbed. In I, he cases 
where it is conlroversial, the plaiiitilT will have an incenlive l,o make 
meaningful rather than outlandish preservation demands (because 
the baseline is fifteen custodians rather than “keep everything”) and 
the defendant will have an incentive to offer concessions in exchange 
for cost-justified concessions from the plaintiff — maybe on scope of the 
litigation hold, or cost sharing for certain aspects of preservation, or 
sampling of the available data. 

A pre.sumptive limit of fifteen cu.stodian,s immediately raises two 
que.stions. Eir.st, is it worthwhile proposing a rule that sets a limit on 
cuslodians, if the limit is only presumptive and iiol, absolute? I believe 
the answer is yes. Recall that the goal of the Rules ought to be to en- 
courage the parties to negotiate the scope of preservation. A presump- 
tion facilitates this process. Further, it instructs the court on what do 
when faced with a lack of information: respect the presumption and 
treat it as the default. While any given number will not always be the 
ideal default, the current temptation is to default to “keep every- 
thing” — which IS never the ideal default. 

Second, why fifteen? The short answer is: Tt doesn’t have to be fif- 
leen. This is jusl, a guess, and a chflerenl, number may emerge out of 
further study. I am currently gathering data on litigation holds at 
large companies, and this data may help inform the discussion of an 
appropriate default level. 


2® Under Rule 30, each party may take no more than 10 depositions, each of 
which may be no longer than 7 hours. 

Under Rule 33, each party may serve no more than 25 written interrogato- 
ries upon another party. 

so This claim is admittedly based on anecdotal evidence and personal expe- 


rience. 



129 


2-Dec- 1 1] Preservation under the Federal Rules 23 


With these comments in mind, the rationale for a baseline of fif- 
teen custodians is that in the majority of cases, fifteen custodians 
should be easily enough to satisfy the needs of the case. Most cases — 
even in federal court — are not terribly complex, do not require massive 
discovery, and can be resolved at modest cost.^'^ Initial data from my 
ongoing study of preservation costs suggests that the distribution of 
custodians per case is highly skewed, with a small number cases with 
incredibly broad (and expensive) litigation holds, but most cases with 
a moderate number of holds — in the ballpark of fifteen or fewer. 
(And keep in mind that this data is based on the current environment, 
where there is pressure to ovcr-proservo.) For these cases, it is 
straightforward to argue that we should set a default that easily ac- 
commodates the needs of the case, but prevents scorched earth litiga- 
tion strategies that exploit the “keep everyt,hing” tendency of some 
courts. 

Some cases, of course, are complex, high stakes, or for whatever 
reason require more preservation, even if the parties are being mind- 
ful (as they should be) of the costs as well as the benefits of preserva- 
tion. These cases may very well require that more than fifteen custo- 
dians be subject to a litigation hold. The problem with these cases, es- 
pecially from the court’s perspective, is that because of the fog of liti- 
gation. it can’t always tell these cases from the cases that don’t require 
so much preservation. Hence, we want the parties — who should have 
at least a slightly better sense of the complexity of the case and of the 
need for preservation I lian the court — to negotiate a scope of preserva- 
tion that exceeds fifteen custodians. A presumptive rule allows for ex- 
actly that. 


31 Sec Loo and Willging, Civil Rules Survey, supra note 13. 

33 These findings reflect original research using data from the Preservation 
Costs Survey. The survey is described in Preliminary Report, supra note 3. 
My initial results contain data on the distribution of holds for two companies. 
In Company A, over 70 percent of matters have 20 or fewer custodians; in 
Company D, more than half had fewer than 22 custodians. Notably, data 
from Company A (I do not yet have comparable data from Company D) indi- 
cates that among matters with both preservation and collection, slightly few- 
er than half ot custodians on litigation hold are subject to collection. This im- 
plies that the median case in Compan}' A would involve collection from 8 cus- 
todians and the median case in Compan}' D would involve 1 1 custodians. Set- 
ting a default at 1.5. therefore, should reduce over-preservmtion while still 
respecting the need to preserve more than will ultimately be collected. 
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C. Sanctions: When is an Easy Case Not an Easy Case? 

Consider again the difference between the ex ante perspective of 
the party preserving data and the ex post perspective of the court 
called upon months or years later to rule on a sanctions motion. 

Let’s say that the odds of a defendant innocently (i.e., despite her 
very best efforts) failing to produce any given relevant document is 
one in one million. This is probably an underestimate oC the probabili- 
ty of an innocent mistake, hut as a conservative estimate it shouid he 
uncontroversial. Let’s say that in any given case there are oniy one 
thousand relevant documents. And let’s say the average case in feder- 
al court has $150, OCX) at stake, 'this means that in one out of a thou- 
sand cases, there will be an innocent failure to produce a relevant 
document, in that case, if the plaintiff brings a sanctions motion (ei- 
ther because the document eventually surfaces, or because it becomes 
clear that a relevant document was not preserved), what does the 
court .see? A document that was not produced, which is (we have as- 
sumed) relevant. And the plaintiff can say, “Your Honor, it would have 
cost the defendant five cents to print out this document, which is rele- 
vant to this $150,000 case. And she didn’t. This must be, at the very 
least, gross negligence. After all, the odds of the defendant innocently 
failing to produce any given document is one in one million.” 

And the court reasons to itself “Five cents of cost in a $150,000 
case? 1 don’t need the Hand formula to know that this looks like gross 
negligence. And the odds that the defendant would have missed this 
document by accident are one in a million. If 1 have ever seen an easy 
case, this is it!” 

But we know this would be a mistake. The plaintiff and the court 
have fallen victim to the “prosecutor’s fallacy.” The prosecutor’s fallacy 
arises when one attempts to apply ex ante probabilities of error in an 
ex post context. Take DNA evidence. Lot’s say that the odds of any two 
samples of DNA from different people matching by pure chance is one 
is one thousand. The police obtain a sample of DNA from a crime 
scene and compare it to a databa.se of 10,000 samples. A per.son from 
the dataha.se who.se DNA matched the crime-scene sample is brought 
to I, rial. The prosecutor says to the jury, “The evidence proves the de- 
fendant guilty. His DNA sample matched the DNA at the crime scene, 
and there is only a one-iii-one-thousand chance that two people’s DNA 
samples match.” In this example, is there a 999 in 1000 chance that 
the defendant is guilty? Hardly. Based on the odds of getting a match 
purely by chance, there are probably nine other people in the database 
whose DNA also matches the sample from the crime scene! In the ah- 
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sence of any other evidence incriminating the defendant, his odds of 
guilt arc, at best, 1 in 10. 

How does the prosecutor’s fallacy work in the context of discovery 
sanctions? As noted above, if there is a one in one million chance that 
any given relevant document will not be produced, and there are one 
lliousand relevanl, documents per case, then the odds of a conscien- 
tious defendant failing to preserve a relevant document purely by 
chance is 1 in 1,000. Now, let’s say that the court has before it 2,000 
cases (and therefore 2 cases with failure to preserve due solely to 
chance). How many sanctions motions will it see? According to a re- 
cent study, motions for sanctions are filed in 0.15 percent of cases. 
This means that in 2,000 cases, there will be 3 motions for sanctions. 
Yet in two out of these three cases, the failure to produce relevant 
documents was completely innocent. The likelihood that the defendant 
is innocent in I, he liypol, helical case given above is not 1 in 1,000,000. 
It is 2 out of 3. 

So in the hypothetical given above, the case really is an easy case! 
The court should deny the motion for sanctions. Without affirmative 
evidence showing that the loss of relevant data was not innocent, it’s 
more likely than not (by a considerable margin) that the error was in- 
nocent. This IS why the Rules should not permit inferences of mens rea 
to be drawn from the mere fact that some documents or data were 
lo.st.®'* 

What is the bottom line? The Rules should state that negligence 
(let alone had faith) cannot be inferred from the mere fact that some 
documents or data within the scope of preservation were not, in fact, 
preserved. Current law is equivocal on this crucial point. 

By the same token, in the absence of affirmative evidence of bad 
faith, it IS inappropriate to draw inferences of relevance or prejudice 
from the fact that some data within the scope of preservation was lost. 
We know from the discovery sombrero that even within the scope of 
preservation, most data is never deemed relevant and produced, and 
only a tiny fraction of that data is considered material enough to be 
used ill court. The reality of current discovery practice is that it 
represents the search for a needle in a haystack — a needle that may or 


Emery G. Lee III, Motions for Sanctions Based Upon Spoliation of Evidence 
in Civil Cases (FJC 2011). 

On the other hand, if there is evidence that the defendant knowingly and 
purposefully destroyed relevant evidence . . . that, too, is an easy case. 

See Zubiilake. v. URS Warburg, 220 F.R.D. 212, 220 (S.D.N.Y. 2003) (“Once 
the dut 3 ^ to preserve attaches, an 3 ^ destruction of documents is, at a mini- 
mum, negligent.’’). 
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may not exist. To push the metaphor a little farther, if a party unwit- 
tingly loses a handful of hay, the odds that a noodle was lost are tiny. 

Of course, if a party goes out of its way to selectively destroy data, 
or if a party overrides its regular document retention and destruction 
practices in order to accelerate destruction in advance of discovery, 
Ihen an inference llial, the parly knew thal, relevant and malerial evi- 
dence was being destroyed may be entirely justified. But this is bad 
faith, intentional conduct. The mere fact of data loss, even in the con- 
text of a litigation hold or other preservation obligation, can’t justify 
an inference of relevance or materiality. 

IV. Can We Rely on Case Law? 

There remains the question whether the rulemaking process is 
needed to implement these (or other) reforms. An alternative is to 
simply rely on the continuing “percolation” of preservation issues in 
Ihe federal courl.s. The hope would be that over lime, well-designed 
rules would emerge and address the current concerns with the current 
state of the case law. 

I doubt that reliance on case law can achieve, oven over a horizon 
of years, the kind of clarity or certainty that Rules amendments could 
accomplish. It has been eight years since the landmark Zubulake 
case.®® While there has been considerable progress (including Rules 
amendments) since then on many issues of electronic discovery, there 
remains great uncertainty about what conduct will or will not he 
deemed a sanctionable violation of preservation obligations. Most not- 
ably, courts have not even converged on a standard for the state of 
mind required for severe (or less severe, for that matter) sanctions. 
Depending on how one roads a case, it seems the standard in some 
courts approaches strict liability or ordinary negligence,®'^ while the 
standard is bad faith in others.®® Some courts distinguish “willfulnes.s” 
and bad faith.®® 

Thus, the passage of time has not lead to consensus. The problem 
with the lack of consensus is that “[gjiveii this conlliot among the 
courts, entities and individuals are compelled to conform to the strict- 


36 Zubulake v. UBS Warburg, 220 F.R.D. 212 (S.D.N.Y. 200.3). 

3'^ See, e.g., id. at 220; Pension Committee v. Banc of America, 685 F. Supp. 2d 
456 (S.D.N.Y. 2010). 

36 See, e.g., Rimkus Consulting r. Cammarta, 688 F. Supp. 2d 598 (S.D. Tex. 
2010). 

3® See, e.g., Nucor Corp. u. Bell, 251 F.R.D. 191 (D.S.C. 2008); Goodman v. 
Praxair Services, Inc., 632 F. Supp. 2d 494 (D. Md. 2009). 
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est interpretation of any court in order to avoid the risk of sanc- 
tions. In other words, preservation policies are designed for the 
“most demanding requirements of the toughest court to have spo- 
ken.” This is the very phenomenon of over-pre.servation that needs to 
he addres.sed."*^ 

It seems clear, then, lhat Rules are needed. Bui, why has the case 
law been inadequate, when the common law process of legal develop- 
ment has often served both courts and litigants well?'*''' In the devel- 
opment of substantive law, or even of trial procedure, we expect the 
following process of legal evolution and refinement to occur: Cases 
arise in the district courts, and district court judges use their legal 
acumen and experience to fashion rules. Dissatisfied litigants then 
appeal their cases to the appellate courts, and over time the various 
fact patterns, legal arguments, and district court rulings filter up- 
wards to the appellate level. At the appellate level, flisagreemenl.s and 
uncertainties are resolved, and new, uniform legal rules emerge. The 
heterogeneity of cases and the institutional knowledge of district court 
judges gives vitality to the early development of the case law; while 
the deliberative structure and precedential authority of the appellate 
courts promotes the eventual distillation of uniform legal rules. 

With this in mind, the inability of the case law to achieve stability 
in the area of preservation is unsurprising. There are very few district 
court rulings on preservation.^'* And even among this subset of cases 
few are appealed; virtually every ruling on preservation is a non-final, 
pre-trial decision, and as such is almost never appealable. Hence, 
there is scarce opportunity for cases to filter upwards and provide the 
foundation for the development of uniform, legally binding precedents 
at the appollato level. And because district court decisions arc not le- 
gally binding prccodont, the case law of preservation remains in a 
state of indefinite limbo. 


Allman, Rulemaking, supra note 5. 

Victor Stanley v. Creative Pipe, 269 F.R.D. 497, 523 (D. Md. 2010). 

'*2 This claim depends on the premise that the most demanding standard is 
not the optimal one. It should be clear now that the “keep everything” ap- 
proach of the Pippins court and the suggestion in Zubulake that “any de- 
struction of documents is . . . negligence” arc mistaken. 

The argument that follows is a condensed version of part of a more com- 
prehensive theoretical study of the relationship between the litigation 
process, appeal, and the development of legal rules that Lisa Bernstein and 
m 3 ^self have underway'. 

'*'* As noted above, supra note 44, Lee, Motions for Sanctions, finds litigated 
motions for sanctions on preservation issues in onR 0.15 percent of cases. 
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in sum, it is doubtful that continued development of case law will 
resolve the uncertainty that motivates the suggested Rules amend- 
ments under consideration. 


Conclusion 

Uncertainty in the early stages of a dispute is inevitable. Not only 
l.lie evidence, but the legal argumenl.s, the forum, and even the idenl.i- 
ty of the other party may be unknown. This “fog of litigation” is espe- 
cially thick for potential defendants, who, unlike potential plaintiffs, 
have little or no control over the choice of forum, timing or legal claims 
of the law suit. Accounting for the fog litigation, however, deepens our 
understanding of the ways in which the Federal Rules can alleviate or 
aggravate the uncertainty that parties face. 

T make three points with regard to trigger, scope, and sanctions in 
this paper. 

First, the Rules should make clear that the l.riggering event for the 
duty to preserve under the Federal Rules (and under the court’s inhe- 
rent power) is the initiation of proceedings in federal court. Under cur- 
rent case law, the federal duty to preserve places affirmative obliga- 
tions on companies and individuals who never set foot in federal court. 
Triggering the duty to preserve at the onset of federal litigation con- 
forms to the proper role of federal rulemaking and respects the myriad 
state and federal laws that govern data preservation outside the con- 
text of federal court. 

Second, the Rules should set presumptive limits on the scope of 
discovery. The goal here is not to fine tune the quantity of preserva- 
tion. Instead, the objective is to give the parties the incentive to work 
things out on their own. And by sotting presumptive limits that endow 
each party with both something to gain and something to lose in nego- 
tiation, the Rules will facilitate meaningful negotiation. 

Third, with regard to sanctions, the Rules should ensure that nei- 
ther bad faith, nor relevance, nor prejudice can be inferred merely 
from the fact that, ex post, it turns out that some data has been lost. 
The nature of much modern discovery is the search for the needle in 
the haystack, and thus, absent evidence of bad faith, the overwhelm- 
ing likelihood is that any data that is lost is neither relevant nor pre- 
judicial. 
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Mr. Franks. We will now hear from Mr. Butterfield. 

TESTIMONY OF WILLIAM P. BUTTERFIELD, 

PARTNER, HAUSFELD LLP 

Mr. Butterfield. Thank you, Mr. Chairman, Ranking Member 
Nadler, Members of the Subcommittee. The purpose of discovery 
under our Federal rules is not a trivial one. The purpose of our 
civil justice system is to determine the truth and decide cases on 
the merits, and this depends on discovery of the facts. Making sure 
that cases get decided on the merits is one of the primary reasons 
why Congress stressed the ability to obtain discovery when it insti- 
tuted the Federal Rules of Civil Procedure in 1938. Now, you have 
heard a lot, and you will hear undoubtedly a lot more today about 
the exorbitant costs of discovery, the costs of overpreservation and 
the urgent need to rein in those costs. 

But here’s what you need to know. Let’s talk about discovery 
costs in general. There’s no question that in the electronic age, liti- 
gation has dramatically changed the way discovery is conducted 
and has increased the complexity and difficulty of discovery. But, 
even so, discovery costs are not significantly higher than they were 
15 years ago. Objective empirical data — and that primarily comes 
from the Federal Judicial Conference — demonstrates that discovery 
costs for cases involving electronic discovery are about $30,000 to 
$40,000 at the median, and they’re also modest in comparison to 
the stakes of the litigation and in comparison to the total litigation 
costs. 

Those who promote drastic changes to the Federal rules on dis- 
covery concede this because they must. Instead, they focus on what 
they admit are the outliers, and you have just heard Professor 
Hubbard talk about it. Discovery costs in the largest cases involv- 
ing the largest corporations, what professor Hubbard refers to as 
cases in the long tail, the top 5 percent, most complex and costly 
cases. 

Well, it should come as no surprise to anyone here that discovery 
in those cases is costly. It always will be because there always will 
be some large, important and complex cases, but amendments to 
the Civil Rules won’t change that. And clarifying the Rules of Civil 
Procedure that apply to all 300,000 cases filed annually, to address 
the complexities in a few thousand of those cases, poses substantial 
risks to our civil justice system. 

So what do we know about the costs of preservation specifically? 
Well, as Professor Hubbard has acknowledged, our knowledge of 
that is rudimentary. We know next to nothing. 

And what about sanctions? Are they out of control? One of the 
things you are being told here today is that companies are overpre- 
serving because there’s no clarity by courts regarding sanctions. 
They’re overpreserving and bearing the costs of that over-preserva- 
tion because they sold fewer sanctions. 

What we do know is that the risks of sanctions for inadvertent 
failure to preserve documents is minimal. The data support that. 
A recent study by the Federal Judicial Conference showed that mo- 
tions for sanctions were sought in just one-fifteenth of 1 percent of 
the cases that were studied, one-fifteenth of 1 percent. They were 
granted in only more than slightly half the time. 
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So if my math is correct, you have about a one-thirtieth of 1 per- 
cent chance of getting sanctioned for evidence spoiliation. As one 
e-discovery expert suggested the other day, you have a better 
chance of getting struck by lightning than getting sanctioned for 
failure to preserve. 

Beware of the unintended consequences here. Let me give you a 
few examples. One of the proposals would seek to apply preserva- 
tion obligations only for loss of material information. Now, how do 
you know what is material? It’s hard enough to know what’s rel- 
evant before a lawsuit is filed or before we get very far in litigation. 
It’s even more difficult to figure out what’s material to that litiga- 
tion. 

Another proposal would trigger preservation only on the filing of 
a complaint. So what happens when critical information gets de- 
stroyed between an event and the filing of a lawsuit where it’s ob- 
vious that litigation will follow that event? Wouldn’t this type of 
standard eviscerate long-standing statutes of limitation by forcing 
people to file lawsuits immediately without any opportunity to 
work things out before a lawsuit is filed, and wouldn’t that cause 
more lawsuits to be filed? Wouldn’t companies spend more money 
to litigate those lawsuits that were being filed? 

Companies say that they’re worried about their reputation when 
they get sanctioned. Shouldn’t they worry about their reputation 
when lawsuits are filed against them, and more lawsuits will be 
filed against them if people have to rush to the courthouse. 

Another proposal calls only for sanctions regarding willful con- 
duct. What we do when conduct is not in bad faith, though a simple 
mistake, causes a complete loss of evidence to the other party. 

What do we tell the other innocent party in that case? Sorry, 
you’re out of luck. Tough luck, you’re out of court? We suggest that 
it’s not appropriate to rush to amend the rules at this time. The 
Federal Judiciary Conference is closely studying it, and they should 
be allowed to continue. 

Thank you. 

Mr. Franks. Thank you, Mr. Butterfield. 

[The prepared statement of Mr. Butterfield follows:] 
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Introduction 

I appreciate the opportunity to testify today on the current state of civil discovery and 
welcome the Subcommittee’s interest in the strides made in recent years to manage electronic 
discovery, as well as existing and emerging electronic discovery challenges and solutions. While 
electronic discovery raises concerns that did not exist in a predominantly “paper world,” those 
concerns can be addressed without drastic rule changes that fundamentally undermine the 
foundations of our civil justice system. Quite simply, the cure proposed by some advocates of 
rules reform would kill the patient. 

Modern civil discovery rules reflect the inherent and critical importance of discovery to 
our federal judicial system. Because discovery supports the underlying goal of our civil justice 
system — the resolution of disputes based on facts — the Federal Rules of Civil Procedure 
encourage broad fact discovery and provide courts with tools to prevent the parties’ 
gamesmanship from interfering with the search for those facts. 

Importantly, the modem Rules have evolved to account for the complexities and burdens 
associated with today’s undeniable reality: that most information is now created and stored 
electronically. There is no question that this reality has fundamentally transformed discovery. 
The ease and speed of communications in an electronic age, coupled with the range of electronic 
devices now used to communicate, have, quite simply, increased exponentially the number of 
“documents” created. The physical space limitations that once constrained the number of 
documents that could be retained no longer exist in light of increasingly low-cost electronic 
storage solutions. And unlike paper records, for which an affirmative act of destruction was 


^ William Butterfield is apaitner of TTausfeld T J,P, where his practice focuses on antitrust and financial 
services litigation and electronic discoveiy. Butterfield has been involved in electronic discovery management since 
the term was formulated in tire early 1990s. Tie serwes on the Steering Committee of The Sedona Corrference® 
Working Group on Elcclronic Docimicnl Rclcnlion and Production ( WG 1 ), mid was Qic cdilor-in-chicf of Ihc 
Conference's publication. The Case for Cooperation (2009), a co-editor of The Sedona Conference®' Cornmeritarv 
on Preservation, Idenlificalion and Managcmenl of Sources of hii’ormalion lhal arc Not Reasonably Accessible 
(2008), and a member of Sedona Conference®' Working Group on International Electronic Information Management, 
Discover\' and Disclosure. He currently serv'es as an adiunct professor at American University, Washington College 
of T.aw, where he teaches a course in electronic discovert-, and on the faculty of Georgetown University T.aw 
Center's Advanced E-Discoveiy Institute. 
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required to discard a document once it was created, electronic records are much more easily 
altered or destroyed, either inadvertently, intentionally or by automated programs. As a result, 
discovery, which once involved copying reams of paper documents and a manual, page-by-page 
physical review, now involves discs, hard drives, servers, backup tapes, electronic search 
protocols and algorithms, and web-hosted platforms for document review. And issues associated 
with timing and intent when discoverable documents are destroyed have become more complex. 

It is this reality that is largely responsible for the difficulties, real and perceived, of 
electronic discovery. Yet despite the exponential growth in the volume of electronically stored 
information, or “ESF’, objective empirical evidence demonstrates that discovery costs are, as 
they were in a predominantly paper world, still relatively low and proportionate to the nature and 
complexity of the litigation at issue. In most cases, discov ery costs are only a small fraction of 
the monetary stakes of the litigation, and, though by no means nominal, are an order of 
magnitude or more below the astronomic figures asserted by proponents of drastic “discovery 
reform.” 


Moreover, a review of empirical evidence and relevant case law suggest that assertions 
that fear of court sanctions for failing to preserve ESI lead to excessive and costly over- 
preservation of ESI are overblown: e-discovery sanctions are rarely sought, and even less 
frequently granted. And, despite the contention that there is no consistent j udicial standard for e- 
discovery sanctions, case law suggests that courts have generally imposed significant sanctions 
only for egregious discovery misconduct and even then rarely impose sanctions so severe that 
they determine the outcome of the litigation. 

This is not to suggest there are not legitimate concerns about the burdens and cost of e- 
discovery, particularly in complex, multi-party litigation. But jurists and litigants are addressing 
those issues through a combination of (1) traditional litigation management tools long relied on 
by the courts and provided for under the Federal Rules of Civil Procedure, including the 2006 
Amendments; (2) enhanced and early cooperation among the litigants that reduce the likelihood 
of discovery disputes, particularly with respect to ESI; (3) existing and evolving technological 
tools that reduce the costs and burdens of preser\^ation, review, and production of ESI; and (4) 
careful and studied consideration by the Advisory Committee on Civil Rules as to whether Rules 
amendments are necessary to address purported uncertainty regarding preservation obligations 
and discovery sanctions. 

Contrary to the assertions by proponents of immediate and drastic rule changes, there is 
no empirical evidence that costs of e-discovery are excessive or that the proposed changes will 
substantially reduce costs or uncertainty regarding preservation obligations. A rush to 
implement hastily-conceived solutions before the scope and nature of the problem are 
documented and understood, and the appropriate mechanisms to ease them are carefully 
evaluated, will erode the level playing field for litigants established by the Rules and undermine 
the foundation of our civil justice system. 

Discovery Lies At The Heart Of Our Federal Civil Justice System 

The Federal Rules provide for broad discovery to ensure that disputes are resolved on 
the facts rather than on the gamesmanship that often determined case outcomes before the 
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discovery rules were enacted in 1938. As the Supreme Court has noted, “[mjutual knowledge of 
all the relevant facts gathered by both parties is essential to proper litigation.”^ The federal 
courts’ post-1 938 approach to discover^’ — ^to ensure that all relevant facts are discovered — “has 
made the search for truth a realistic enterprise rather than an obstacle course festooned with 
devices for denying evidence to the unwar>’ and the unadvised.”^ 

The federal courts have continually reaffirmed that the purpose of discover^’, quite 
simply, is to ascertain the truth*^ — an outcome that benefits litigants and the public. The courts 
have also recognized that, as a direct corollary to the importance of discover^’, “the imposition of 
sanctions for discovery abuse is essential to the sound administration of justice.”'' 

Presumably, no one in this room disagrees with these long-standing tenets. The question 
IS whether, and if so, how and when, to address perceived growing e-discovery burdens. It is 
thus critical that, as we attempt to grapple with emerging discovery issues, the courts. Congress, 
and the relevant rule-making bodies do not inadvertently sacrifice this essential tool of our civil 
justice system — a tool that provides everyone from ordinar>’ people to the most sophisticated of 
corporations access to the truth and therefore access to justice. 

Electronic discovery is undeniably effective in uncovering facts that might have been 
concealed in a paper world. Electronic communications — e-mail, text and instant messages — 
often reveal important information about a party’s intent, knowledge, and actions.^ Denying 
access to that information by permitting its destruction through lax preservation obligations and 
denying meaningful recourse to parties injured by that destruction by unnecessarily restricting 
the availability of appropriate remedies denies access to facts, and, ultimately, access to justice. 

The Avad^able EvmENCE Reveals that Discovery Costs Are Proportional to the 
Nature of the Litigation 

Is discover^’ expensive? In some cases, it is. It depends primarily on the complexity of 
the case, based on the nature and number of claims, the number of parties, the nature of those 
parties, and the relevant time period. For example, the discovery burden of a simple, two-party 
contract dispute would, in most instances, be significantly lower than the burden associated with 
a complex patent case^ or an antitrust case alleging a price-fixing conspiracy or attempted 


- Hickman v. Ta\dor, 329 U.S. 495, 507 (1947). 

^ Levin v. Clark] 408 F.2d 1209, 1227 (D.C. Cir. 1967). 

Tesar v. Potter, No. 05-956, 2007 WT, 2783386 (D.S.C. Sept. 21, 2007) ("The Supreme Court of the 
United States has held that accurate and truthful discover\- is essential to the civil justice system, such that a 
violation of the requirement justifies a harsh penalW”) (citing ABF Freight Systems, Inc. v. NJ,RB, 5 10 U.S. 317, 323 
(1994)): A'arV Union Fire Ins. Co. v. Conti Hi Grp.^o. 85-C-7080, 1988 WL 79529 (N.D. 111. July 22, 1988) (tlie 
"fundamental purpose of discovery [is] to ascertain tlie tiuth’'); Goff v. Kroger Co., 121 F.R.D. 61, 62 (S.D. Ohio 
1988) ("|’F|ht^ broad rules of discovery are essential tools Lo facililale lhal Irulh-linding process”). 

^ Penthouse Inti, Ltd. e. Playboy Enters., Inc.. 663 F.2d 371. 392 (2d Cir. 1981). 

See Milberg LLP & Flausfeld LLP, E-Discoveiy: The Fault Lies Fol in Our Rules ... ”, 4 FED. CTS. L. 
Rev. L 10 (201 1), available at http://\ww.fclr.org/fclr/articles/html/2010/Milberg-Hausfeld.pdf. 

' Fmerv O. T.ee ITT & Thomas F. Willging, Litigation Costs in Civil Cases: Multivariate Analysis 8 (Fed. 
.Tudicial Ctr. 2010) (hereinafter “Lee & Willging, J.ifigation Co.st.s") available at 

http://w\vv\Miscourts.gov/uscourts/RulesAndPolicies/rules/r>uke%20Matenals/r,ibraiy/F.TC,%20T,itigation%20Costs 
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monopolization over the course of a decade, involving multiple, multinational corporations 
spread across the globe and multiple corporate plaintiffs. It is largely the former type — relatively 
simple, trvo-party cases — not the latter, that appear to populate the dockets of the federal 
judiciary.* 

Are discovery costs too high given the stakes involved in litigation? The purported 
evidence of discovery costs is not only largely anecdotal, it is also highly mixed. Research 
conducted by objective organizations, such as the Federal Judicial Center (“FJC”), show 
relatively modest discovery costs. Meanwhile, “back of the envelope” estimates by some 
advocates for radical rules reform have suggested discovery costs of up to 175 times higher. 

To date, the most reliable source of empirical information regarding discovery costs is the 
survey conducted by the FJC in mid-2009.'’ That survey shows that discovery costs are 
proportional to the stakes of the litigation. The FJC survey found that median discovery costs 
(including related attorney fees) amounted to 1.6% of the litigation stakes for plaintiffs, and 
3.3% of the litigation stakes for defendants.*” At the 95**’ percentile (i.e., in only 5% or fewer of 
the cases), plaintiffs’ attorneys reported discovery costs totaling 25% of litigation stakes and 
defense attorneys reported discovery costs totaling 30% of the litigation stakes." The FJC’s 
survey also demonstrated that a majority of attorneys view the cost of discovery as proportional 
to the stakes, suggesting that complaints regarding disproportionality are overblown. ' ^ And 
discovery costs are also proportional to the costs of the litigation. In eases involv ing electronic 
discovery, the median discov ery costs amounted to 25% and 32.5% of the total litigation costs 
for plaintiffs and defendants, respectively.*” The FJC data hardly demonstrate that discovery 
costs are excessive, or that discovery costs are disproportionate to the stakes of the litigation*” as 
some have suggested, or to litigation costs in general. 


%20in%20Civil%20Cascs%20-%20Mullivarialc%20Aiialvsis.pdr ("Inlcllcolual Properly cases lifid costs almost 
62% liiglicr, all else equal, than tlie baseline ‘Other’ categor}'.”). 

* For example, in 20 1 1 , well over half of the nearly 300,000 cases filed in federal court involve bankmptev, 
personal and real property damage, contract disputes, prisoner petitions, social security benefits, personal injury 
(excluding asbestos), forfeiture and penaltv', immigration and deportation, and labor law violations (excluding Fair 
Labor Standards Act \’iolations). See Caseload Statistics 2011, Table C-2, U.S. District Courts — Civil Cases 
Commenced, by Basis of Jurisdiction and Nature of Suit, During the 1 2-Month Periods finding March 31, 2010 and 
2011, 

http://wwwMiscomts.gov/Statistics/FederalJudicialCaseloadStatistics/FederaLTudicialCaseloadStatistics201 l.aspx. 
Inlcllcclual properly disputes, among the more costly cases to liligale (see supra note 7 and accompanying text) 
account for about 10,000 cases filed. Antitrust cases account for just over 500 cases filed. 

^ fimery G. Lee 111 and Thomas E. Willging, National, Case-Based Civil Rules Siwvey: FJC Civil Rules 
Survey: Prelim. Report to the Committee (liereinafcer “Lee & Willging, Case-Based Civil Survey ') at 35-44 (Fed. 
Judicial Ctr. 2009), available at http://wwvv.fjc.gov/public/pdfnsf/lookup/dissurv 1 .pdf/$file/dissur\'l .pdf The FJC 
suiv’eyed attorneys in recently closed civil cases litigated in federal court, of which nearly half responded. The 
suivey covered a wide anay of litigation activities including discovery, case management, litigation and discoveiy 
costs, and attorney attitudes townrd tlie Federal Rules of Civil Procedure. 

See id. at 43. 

^ ^ See id. 

Eineiy G. Lee & Thomas E. Willging, Defining the Problem of Cost in Federal Civil Litigation. 60 DliXE 
L. J. 766, 773-75 (2010) (noting that the Federal Judicial Center’s survey found that a majority of plaintiffs’ and 
defense attorneys view-ed discovery costs as “just about riglif ’ given the stakes of the litigation). 

See id. at 38-39. 

See Institute for the Advancement of the American T.egal System, FJectronic Discovers’: A View fi'om the 
Front Lines (2008) (hereinafter, "f.AALS ReporF), at 4, available at wvwv. du.edu/legalinstitute/puhs/fiDiscoveiy- 
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Nor are discovery costs, in the ordinary case, excessive. The FJC cost surv’ey found that 
the median reported discovery costs for cases involving electronic discovery were $30,000 and 
$40,000 for plaintiffs and defendants, respectively. And for the top 5% most costly cases, 
reported discovery costs for cases involving electronic discovery were $500,000 for plaintiffs 
and $600,000 for defendants. This stands in stark contrast to the contention by the Institute for 
Advancement of the American Legal System that, for a midsize case, discov ery costs range from 
$2.5 million to $3.5 million.’^ To be sure, although other surveys have produced varying results, 
there is no clear evidence that discovery costs are excessive or disproportionate to the financial 
stakes and nature of the litigation. Further, despite the sturm and drang about the degree to 
which e-discovery has escalated the cost of discovery, the FJC’s data suggests that discovery 
costs in 1997, before the ubiquity of e-mail, text messaging, instant messaging, and PDAs, were 
only modestly lower than in 2008.^^ 

Likewise, the costs of presen’aTiort — one aspect of the e-discovery process — make up 
only a small portion of discovery costs. The Sedona Conference®^^"^ Working Group on 
Electronic Document Retention and Production (WGl), widely recognized as the preeminent 
think tank focused on e-discovery issues, recently surveyed its members on the proportion of 
costs spent on preservation and other specified litigation activities. 132 Working Group 
members responded to the survey, and 69% of the survey respondents identified themselves as 
representing defendants. The survey revealed that only about 19% of the total costs of 
discovery were attributable to preservation of potentially discoverable information.^^ In other 


i'rontLines.pdf (describing as "a familiar predicament" that "the cost of e-discoveiT rivals or even exceeds the 
amount al issue”)- 

See Lee & Willging, Case-Bmed Civil Survey, supra note 9. al 35, 37. Median costs of discovery are 
even lower when aeeounling for all lypcs of discovery. 

ki 

' ' See l.AALS Report, supra note 14, at 5. The histitutc's conclusion can be most charitably characterized 
as hyperbole. The Institute came to this extraordinary' figure by concluding, based on a single, anecdotal, 
undocumented comment by a freelance journalist, that a “midsize" case no^y involves production of an astounding 
500 gigabytes of data, and then multiplying that figure by S5,000 to $7,000 — the purported cost of pr oducing one 
GD of data, as estimated by an uniderrrifred source at Verizon. Neither of the irrputs to tlris eqiuatiorr have been 
empir'ically substantiated, much less peer -reviewed. 

In lhal same paper, ihe Inslilule suggested lhal a case involving a single cmployee-plainliff bringing a claim 
for non-paymcnl of compensation and employment discriminalion against a 20-pcrson firm-defendant would 
generate 500 GB of dala in discovery, cosling ihc defendanl $3.5 million for elcclronic discovery. See id. al 4. Bui 
no litigator on the “front lines" could reasonably expect this rim-of-the-mill, two-party case to generate such 
extravagant discovery-' needs. Tn my experience as a litigator prosecuting complex antitmst and financial services 
cases, only the most complex (often multi-party) litigation would be expected to generate such heavy production 
volumes. 

See Lee & Willging, Case-Based Civil Survey, supra note 9, at 35-36. 

The Sedona Conference provides a forum for leading jurists, lavvwers, experts, academics and others 
worldng in antitrust law. complex litigation, and intellectual property liglits to develop forward-looking principles, 
best practices and guidelines in specific areas of the law. The Conference holds educational conferences and 
inslilulcs and produces a range of praelice and oilier educalional materials. The Conference relies on a Ihorough 
peer-review process to ensure its output is balanced, authoritative, and of inunediate practical benefit to the courts, 
praclilioners and public. See The Sedona Conference, hUp://wvvvv.lhesedonaconl’erence.org/. 

■''' See Sedona Conference Worldng Group 1 Membership Sm-vey on Preseivation and Semetions, included 
in Agenda Materials for the Advisory' Committee On Civil Rules Meeting, Nov. 7-8, 2011, Appx. K at 1 , available 
at http:/Avww'.uscourts.gov'/uscourts/Rules AndPolicies/rules/Agenda%20Books/Civil/CV20 11-11 .pdf. 

Id. HI A. 
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words, the Sedona survey does not support, but rather calls into question, the contention that 
preservation costs, in particular, are excessive. 

in truth, we don’t have a definitive answer to the question of how much electronic 
discovery costs litigants. But we do know that it is far too early to reach conclusions that such 
costs are excessive or that the discovery rules as now written and when used properly are 
inadequate. As my fellow panelist. Professor Hubbard, concluded just 3 months ago, “[t]he 
current state of knowledge on discovery costs — let alone preservation costs — is rudimentary.”^^ 
There can be little disagreement that additional empirical research must be done regarding 
discovery and preservation costs, coupled with an assessment of advancing technological tools 
(eg., software solutions) which will inevitably help to solve some, and likely many, of the 
purported problems. Thus, modifying the rules governing discovery now without sufficient 
research and a real understanding of the scope of the purported problem would be premature, 
inefficient and inevitably ineffective. 

What Factors Drive Discovery Costs? 

Undoubtedly, the single most significant factor driving civil discovery costs today is 
exponential increase in the amount of electronically stored information. Moreover, ESI is now 
stored m an ever-growing variety of locations (hard drives, servers, home computers, backup 
media, removable media, m the “cloud”, on cell phones, etc.), adding to the cost and complexity 
of search, preservation, collection and production in litigation. 

But many other factors cause high discovery expenses. First, the ease of retaining ESI is 
a significant contributor to discovery costs. Although the volume of ESI has greatly increased, 
the cost of storing that information has significantly decreased^^ Not surprisingly, the low cost 
of storing ESI leads to poor records management practices: it is cheaper and less time consuming 
in the short-run to retain and store everything than it is to identify records no longer needed for 
business or legal purposes and develop a routine document retention and destruction system.^'* A 


William H..T. Hubbard. Preliminaiy Report on the Preservation Costs Sinvey of Major Companies at 2, 
Sept. 8, 20 1 L available at 

http://wwwMiscomts.go\7uscfiurts/RulesAiidPolicies/rules/DallasMimCoiif_Linipirical_Data/Ci’vil%20Justice%20Re 

fonn%20GTOup.pdf. 

In 1990, il cost about S20,000 to store a gigabyte of data. By 2008, the same amount ol' storage cost 
about one dollar. See Irene S. Fiorentinos & Steven C. Bennett, Can Technology Reduce E-Discovery- Search 
Costs?, 5-12 MEALEY'S LITIG. Report: DiSCOyTZRY 18 (Sept. 2008) ("The ability to create and store electronic data 
has increased dramatically by virtue of new technologies and ever-increasing reliance on electronic 
communications. At the same time, the cost of storing FSI has greatly decreased.”). Today, businesses now' have 
available to them extremely low' cost external storage solutions, permitting storage of a teralme of data (1000 
gigabytes) for about $250 per year. See, e.g., http://docs. google. coni/suppOTt/l‘)in/answer.py?answ'er=39567 (price 
list for cloud storage using Google docs). 

^ ' See Fiorentinos & Deimett, supra note 23, at 1 ("Cheap data storage provides an incentive to paclcrats in 
business, who save inslcad of dclcling stale infomialion’); The Sedona Conference. The Sedona Guidelines: Best 
Practice Guidelines & Commentary for Managing Information & Records in the Electronic Age (2d ed. 2007) at 23 
("At the heart of a reasonable inlbmialion and records management approach is the concept of the 'Tifccycle” of 
information based on its inlierent value. In essence, this means that information and records should be retained only 
so long as they have value as defined by business needs or legal requirements. . . . Retaining superfluous electronic 
information has associated direct and indirect costs and burdens that go well beyond the cost of additional electronic 
storage.”). 
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2009 surv'ey found that 35% of responding organizations have no record retention schedules in 
place for electronic records of any kind .^' Sixty to eighty percent of the information retained by 
corporate America has little practical value to the entity. Companies that keep information 
they no longer need (because it is inexpensive to store) or can no longer access without difficulty 
(such as “legacy data” on obsolete systems), create added complexity and expense in litigation. 

Adding to corporate litigation expenses is the lack of well-defined internal policies and 
procedures governing data management and ESI preservation, search, collection and processing 
in a litigation setting.^* Many companies elect to forgo the effort and upfront costs of instituting 
sound data management practices and technologies before litigation arises, i.e. the proper tagging 
and/or organization of useful information and deletion of useless infomiation, resulting in 
increased costs when litigation occurs. According to a 2008 Gartner Group report, companies 
that had not implemented fonnal e-discovery processes spent nearly twice as much to gather and 
produce documents as those that have adopted formal procedures. 

Still other factors are responsible for unnecessary discovery expenses. As any review of 
the applicable case law makes clear, attorneys and judges who are poorly educated about the use 
and management of ESI in litigation contribute to excessive and unnecessary discovery 
expenses. Attorneys who refuse to cooperate with opposing counsel to identify e-discovery 
issues and develop mutually agreeable ESI protocols^' also cause unnecessary and additional 
expenses for their clients. ’^ 


See Cohassct Associates & ARMA Int’l, 2009 Electronic Records Management Sinvey: Call for 
Sustainable Capabilities al 23 (on file with author). 

Dennis Kiker, How to Manage ESI to Rein In Runaway Costs, Corporate Counsel (Online) July 18, 201 1. 
" ' See The Sedona Conference^’ Conuncntaiy' on Inactive hiformation (July 2009) cwailable at 
http://\\v\w.thesedonaconference.org/content/miscFiles/publications_htm]?gr]')=\vgs 1 10 ("[PJroactive review of 
inactive infomiation is most commonly justified bv comparing the cost of such re\'iew to the costs of collection, 
review, and production (as well as the risk of potential liability) that would be incurred if these materials become 
potentially relevant in a legal dispute. While tliese costs are real, many organizations faced with tight budgets find it 
difiicult to justify the expenditure in advance of an actual litigation event.”). 

Additional difficulties arise from corporate mergers and acquisitions. When companies merge, Qieir 
respective computer systems arc sometimes incompatible. This creates a trove of 'Tegacy” data and systems, with 
unused data and systems sitting on virtual shelves, instead of in tlie trash can, wJiere useless information belongs. 

f.'l.iLS Repovr, supra note 1 4, at 1 9 ("Most organizations do not organize their FST in ways that facilitate 
a quick and easy review of potentially relevant ESI. For this reason, a client sometimes locates massive amoimts of 
ESI early in the ease and sends it to outside lawyers to detennine wiiieh docimients should be produced to the other 
side and wliich documents should be wiQihcTd for reasons of privilege. . . . The reactive approach toward e- 
discovery causes inefficiencies at both the front-end search and retrieval stage and at the back-end attorney review 
stage. Both stages are responsible for high e-discovery costs.”). 

Gartner Research, The Costs and Risks of E-discoveiy in JArigation 2 (on file with author). 

One observ-er points to attorneys poorly educated on FST issues as a source of tbe perceived preserv'ation 

problem: 

"We must confront the fact that the high cost of preservation stems from the senseless, wasteful way we 
approach preseivation, not the obligation to preseive. We can do better, and when it suits businesses to 
have iniomialion al hand, businesses know how to do il well. W'lial businesses liave nol done is insist their 
lawyers understand infomiation systems and approach pieseivation with confidence and competence.” 

See Craig Ball, .4 Fish Story’, Ball in Your Court, hllp://T)allinyourcourl.wordpress. com/201 1/12/1 1/anolher-fish- 
storyV#more-333. 

Cooperation to develop agreed upon FST protocols can preempt a range of electronic discovery disputes 
and reduce discoveiy- costs. For example, in advance of production and review, tbe parties may agree to the format 
in which ESI is produced, the manner in which potentially relevant data will be electronically searched, the 
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Finally, sometimes discovery expenses are exacerbated due to abusive tactics by counsel. 
Unfortunately, this conduct occurs when requesting parties propound unfocused and overly 
broad discovery requests, and when responding parties use delay tactics, unwarranted objections, 
overbroad assertions of privilege and other tactics to avoid producing discoverable information, 
or produce excessive amounts of nonresponsive documents (“data dumps”) to exacerbate the 
costs and duration of their opponents’ review of that data. 

Uncertainty regarding preservation obligations and the threat of judicial sanctions are 
purported to be major contributors to excessive discovery costs. But the empirical evidence 
regarding the frequency and severity of sanctions suggests that fear of sanctions is overblown 
and does not support the theory that such fears lead to over-preservation. 

For example, according to a recent study by the Federal Judicial Center, motions for 
sanctions were soiighi by parties in just 1/1 5th of one-percent of the cases filed in the 19 districts 
studied.^’' And according to Gibson Dunn’s 2010 Year End Survey, e-discovery sanctions were 
granted in only 55% of the cases in which they were sought.^' 

According to the Gibson Dunn studies, the most common sanctions are also generally the 
lightest: monetary sanctions “to compensate aggrieved parties for the fees and costs incurred in 
bringing the motion for sanctions and any other injury caused by the discovery misconduct.”^® 
And though sometimes mischaracterized as “sanctions,” courts also impose relatively light, 
curative remedies, such as permitting a party to re-depose a witness, or denying summary 
judgment where the undisclosed document might reveal disputed facts. The 2010 Gibson Dunn 


repositories Ihtil will be searched, and the terras, phrases and algorithms that will be used to conduct that search. 
The parlies raav also agree, in some circumstances, to designate eomraunicalions ITom certain sources to be 
prestunplivclv privileged, climimiling the need for a privilege review of those doetuncnls. 

Disputes over e-discovcr\' have been estimated to mcrease overall litigation costs by 10 percent per 
dispute. Lee & Willging, Liligalion Costs, supra note 7, at 5, 8. As discussed infra, various courts have insliluled 
pilot programs which have incorporated form, orders or protocols governing the issues that often give rise to 
disputes. See, e.g., Ariana .T. Tadler and Henrv- .1. Kelston, Working Toward Normalcy in E-Discover\>, N.Y.1...T. 
(Oct. 3,2011). 

Some have argued that fear of sanctions for preservmion failures induces litigants to over-preseive. See, 
e.g., William ll.J. Hubbard, Preservation under the Federal Rules: Accounting for the Fog, the Pyramid, and the 
Sombrero, preliminarv' draft submitted to Judicial Conference Subconmiittee on Discoverv', Nov. 3, 2011. 

Lmerv G. L^ec, Malians for Sanctions Based Upon Spoliation of Evidence in Civil Can's: Report to the 
Judicial Conference Advisory- Committee on Civil Rides, Federal Judicial Center (201 1) at 1,4, available at 
hllp://wvvvv.i’ie.gov/publie/pdf.nsiyiookup/leespoli.pdi7$file/leespoli.pdr. Lee found Qial for the years 2007 and 
2008, only 209 motions for sanctions for failure to preserve or destruction of evidence were tiled in these districts. 
Though Lee cautions that his results "should not be taken as denving that the fear of spoliation motions might 
motivate parties to over-preserv’e F,ST for fear of being subject to a motion in the future’’ or to suggest fear of 
sanctions is irrational, id. at 5, it is difficult to draw anv other conclusion. 

See Gibson Dunn, 2010 Year-End Electronic Discovery and Information Law Update {''2010 Year End 
Update"”) (Jan. 13, 201 1) at 9, http://wwvv.gibsondumi.coin/publications/Docimients/20 10 YearEndE-Discoveiv- 
Inl’ormalionLawUpdale.pdf. Courts granted sanctions in only 55 of the 100 diseoverv-sanelions opinions studied. 
Id. 'f his rate has remained constant in 20 1 1 . 

See Gibson Dumi, 2011 Mid-Year E-Discovery’ Update ('''2011 Mid-year Update’") (Jul. 22, 201 1) at 5, 
http://wwvv.gibsondurai.com/publications/Documents/2011Mid-YearE-Discoveiy-Update.pdf; see also 2010 Year- 
End Update at 1 1 . 

2011 Mid-year Update at 7. Though the Gibson Dunn classifies such curative remedies as “sanctions,” 
they may be better characteiized as case-management tools. As the U.S. .Tudicial Conference’s Discoveiy 
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report concluded that a “notable trend in preservation decisions . . . was an increasing lenience 
toward preservation failures that did not result in any demonstrable prejudice to the requesting 
party. 

“Case-terminating sanctions” — dismissal or default judgment — are far less frequently 
imposed and are reserved for the most egregious conduct: willful or bad faith violation of 
discovery obligations or a court order, intentional destruction of evidence, or fabrication of 
evidence.^'^ In other words, they served to eliminate the severe prejudice resulting from the loss 
of information relevant to the dispute and adjudication of the merits. To the extent that fear of 
such severe sanctions deters such egregious conduct, sanctions serv'e their purpose. 

Given the limited number of cases in which spoliation sanctions are actually sought and 
the modest sanctions actually imposed in only some those cases, relative to the more than 
250,000 civil cases filed annually in recent years,'**' it is difficult to credit the largely unsupported 
assertion that such a weak threat drives over-preserv'ation.'*' It seems more likely that counsel’s 
reluctance to make necessary preservation decisions drives over-preservation. As DLA Piper’s 
Browning Marean astutely observed, a decision on the proper scope of preservation “requires 
reasoned thought, flexibility and some degree of risk-taking. ... You also have to have the 
courage to decide when it is reasonable not to go out with ‘all your guns blazing’ (i.e., preserve 
everything forever), taking instead a reasoned and proportional response to the litigation 
threat.”'*^ 


In their submission to the United States Judicial Conference’s Discovery Subcommittee, 
the defense bar advocacy group Lawyers for Civil Justice and representatives of the defense bar, 
confronted with statistics demonstrating the infrequency of ESI-related sanctions, attempt a 
tortured reinterpretation of their significance. LCJ contends that the absence of sanctions 


SubconimiUee noled, there are other curative meastires employed to bv courts to remedy spoliation impacts, such as 
requiring production ol'dala from alternative but less accessible sources. See Subcommittee Memorandum on 
Preservatioii/Sanctions, included in Agenda Materials for the Advisory' Committee On Civil Rules Meeting, Nov, 7- 
8, 201 1, Appx. G at 15 n.39, 

http://y\vvw.uscourts.go\7uscourts/RulesAndPolicies/rules/Publications/Preservation.pdf . By contrast, discovery' 
sanctions under the Federal Rules include : payment of expenses, striking a pleading in whole or part, dismissing a 
claim in whole or part, imposing default iudgment, or issuing a contempt order. See Fed. R. Civ'. P. 37(b)(2). For 
this reason, caution must be used when evaluating statistical data on "sanctions.’' 

2010 Year-end Update al 14. 

Id. at 12; 2011 Mid-year Update al 6 OCourls continued to reserve Qris harshesl of sanctions for eases in 
which the culpable party’ violated its e-discoven' obligations willfully and in bad faith and caused the aggrieved 
parly significant damage.”). 

United States Courts, Federal Judicial Caseload Statistics, 
http://wvvw.uscouits.go\7Statistics/Federal.TudicialCaseloadStatistics.aspx. 

See Ball, supra note 30 ('The claim that litigants acting reasonably and diligently to preseive data are 
being sanctioned is another fish story. When you read the reported decisions, it’s clear that sanctions are being 
imposed only for disgraceful, often intentional, destruction of evidence. I’f |hc chance of being sanctioned for failure 
to preserv'e remains smaller than the chance of being struck by lightning”). 

■ Browning F,. Marean TTT, It's Up to Us to Right-Size Our Preservation Efforts. http://e- 
discovervteam. com/201 1/02/1 5/pension-committee-retrospective-third-in-a-series-of-guest-blogs-john-jablonski- 
browning-marean-and-ralpli-losey/. 
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decisions demonstrates that litigants are over-preserving data.”*^ Because parties are not being 
sanctioned, LCJ argues (without support), it necessarily follows that this is because they have 
over-preserved (i.e., preserved more than required and for a period longer than necessary) at 
great expense, thus heading off any possible spoliation motion. The defense bar’s inferential 
leap, however, fails to consider other explanations for the paucity of sanctions: the parties may 
be cooperating to address reasonable and appropriate preservation and production requirements; 
the parties may have preserved the appropriate amount and type of information (no more and no 
less) and at the appropriate time; the court and the parties may have considered proportionality 
issues to constrain the scope of preservation and production; the parties may have appropriate 
document retention and destruction systems that reduced the amount of discoverable information 
before any preservation obligation arose; among others. 

Despite LCJ’s spin, the empirical evidence demonstrates the low risk of sanctions, the 
restrained approach of the judiciary, and the lack of any urgent need for drastic rules reform. 

Current Efforts to Control Discovery Costs and Reduce Discovery Burdens 

I. I'he Rules of Civil Procedure are Working to Control Costs and Reduce Both Disputes 
and Uncertainty 

Just five years ago, in 2006, the Federal Rules were amended to address the unique aspects 
of electronic discovery, and “to assist courts and litigants in balancing the need for electronically 
stored information with the burdens that accompany obtaining it”''’* The amended Rules 
“recognize some fundamental differences between paper-based document discovery and the 
discovery of electronically stored information, and they continue a trend that has become quite 
pronounced since the 1980s of expanding the role of Judges in actively managing discovery to 
sharpen its focus, relieve its burdens, and reduce costs on litigants and the Judicial system.”’'^ 

The Rule amendments both addressed the need for early identification of e-discovery issues 
and recognized some of the unique issues posed by ESI. For example, Rule 26(f) was amended 
to require parties to discuss ESI issues as part of the mandatory meet and confer process; 
highlighting ESI issues early in the litigation can head off both discovery disputes and help 
narrow ESI production. And amendments to Rules 34(b) and 45 anticipate early discussion of 
production formats. Under amended Rule 26(b)(2), a producing party generally need not produce 
ESI that is not reasonably accessible because of undue burden and cost, providing appropriate 
restraints on the degree to which ESI must be searched and produced. Amended Rule 26(b)(5), 
recognizing the inherent risks of producing privileged ESI, permits parties to “claw back’’ such 
inadvertently produced documents while questions of privilege are resolved. Finally, amended 


See Lawyers for Civil Justice, et al., Comment to the CiAal Rules Adtasoiy Committee, The Time is JVow: 
Tbe Urgent Need for Discovery Rule Reforms (Oct. 3 1, 2011) at 6, available at 
http ://\\vvwMiscomts.gov/uscourts/RulesAiidPolicies/rules/CV%20Suggestions%20201 1/11 -CV-E. pdf 

' ' Jason Flicgcl, Eleclronic Discoveiy in Large Organizations, 15 RICH. J.L. & TECII. 1. 7 (2009). 

Keimetli J. Withers, Electronically Stored Information: The December 2006 Amendments to the Eederal 
Rules of Civil Procedure, 4 Nw. J. TECH. & iNTELL. PROP. 171, ^ 7 (2006), available at 

http://\\v\vv.la\v.northwestern.edu/jotimals/njtip/v4/n2/3; sec also Co.viM. On Cl'. Admin. & Case Mgmt., Judicial 
Conference Of TheU.S.,Civit.1.itict.attonM.an.age,mfntM.ani:.at, 8 (2001), 

available (3/http://wv\'w.tjc.gov/public/hoiTie.nst7autoframe?openfonTi&url_l=/public/hoiTie.nst7inavgeneral?openpag 
e&url_i'=/public/home.nsf/pages/8 1 4. 
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Rule 37(e) makes clear that sanctions may not be imposed for ESI that has been, in good faith, 
destroyed or altered through routine operation of electronic information systems, such as 
automatic overwriting of backup tapes. 

Since 2006, as was expected, judges and practitioners alike have been working to 
understand and apply the new rules and principles under the Amendments. Indeed, it was 
widely recognized that the changes to the Rules were only one part of the solution to the 
challenges associated with ESI; practitioners and j udges needed to evolve their thinking to keep 
abreast of the reality of ESI and electronic discovery.^^ Meanwhile, as discussed below, 
technology has continued to evolve, offering solutions to challenges for which there were once 
none. 

Since their implementation, the amendments — and the education and discovery tools that 
have developed in their wake"^^ — have yielded considerable benefits. Litigants are meeting and 
conferring to resolve e-discovery disputes without the need for motion practice; judges are 
becoming more attuned to ESI issues; and many judges are using discovery protocols in their 
cases either as part of their individual practices or as part of pilot programs. 

The court-initiated pilot programs, for example, address, among other things, the challenges 
associated with high-volume discovery. These programs seek to capitalize upon the intent and 
breadth of the Federal Rules and maximize their potential in application. For example, in 2009, 
the Seventh Circuit implemented a pilot program, now in Phase II, which provides “a guide for 
practitioners to comply with the 2006 amendments and meet the rising judicial expectations that 
practitioners will be knowledgeable both about the Federal Rules and the benefits of cooperative 
discovery.”"^^ The cornerstone of that project is early and informal communications between the 
parties regarding ESI storage, preser\’ation and discovery. The project provides practice tools to 
help litigants navigate e-discovery and requires parties to make a good faith effort to agree on 
ESI production formats. And it sets forth certain default positions, such as the position that data 


Milberg & Hausfeld, supra note 6, at 1 1 . 

' For example, Working Group 1 of the Sedona Conference has puhl ished a number of educational 
materials to help guide juiists and litigants in managing e-discoveiy. See, e.g., The Sedona Conference® 
Cooperation Proclamation: Resources for the Judiciaiy: The Sedona Conference® Database Principles Addiessing 
the Preservation and Production of Databases and Database Infonnation in Civil Litigation; The Sedona 
Conference® ''Jumpslarl Oullinc"; The Sedona Conference® Cooperalion Guidance for Litigators & hi-House 
Counsel; The Sedona Conference^' Commentary on Proportionalily; The Sedona Conference® Commenlarv on 
Legal Holds- Seplember, 2010 Version; The Sedona Guidelines: Best Practice Guidelines & Commentary for 
Managing Infonnation & Records in the Electronic Age; The Sedona Conference^B’ Conunentaiy' on Email 
Management, available (3rhttp:/A\vvw.thesedonaconference.org/content/miscFiles/publications_html?grp=wgsl 10. 

Though pilot programs initiated in some jurisdictions have not vet produced final empirical results, the 
Seventh Circuit's program is reporting positive inteiim results. See Tadler & Kelston, supra note 32, at 2 (80 percent 
of the iudges sm veved regarding the impact of Phase 1 of the Seventh Circuit’ s pilot program repotted that the 
piinciples articulated by the program had reduced tlie number of discoveiy disputes before tlie couit"). A report on 
Phase II of lhal program is e.xpceted in spring 2012. 

See Milberg & Hausfeld, supra note 6, at 30-32; see also Tadler & Kelston. supra note 32. Additionallv. 
j usl this fall, the Southern Dislricl of New Y ork, one of the busiest district courts in the eotmtry, announced its 
intention to launch a pilot program for complex cases. The Southern District’s program likewise demands early 
attention to ESI preserv’ation issues, vith a ioint electronic discovery' submission incorporated for use by the parties. 
See Standing Order Ml 0-468, In re Pilot Project Regarding Case Xfatiagement Techniques for Complex Civil 
Cases,Slo. Tl-mc -00388 (S.D.N.Y. Nov. 1,2011). 
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requiring extraordinary preserv’ation measures that are not ordinarily used by the business are 
presumptively not discoverable.^*^ 

These are just a few of the many advances and adaptations that have improved discovery 
practices, decreased costs and deterred discovery abuse since the 2006 amendments. 

Moreover, the Rules, even absent the 2006 amendments, have long provided practitioners 
with a framework in which to conduct controlled but effective e-discovery, and they give the 
courts explicit authority and direction to manage disputes and control e-discovery abuses when 
the parties are unable or unwilling to do so on their own. As one observer explains, “[pjarties to 
litigation should not be hesitant to fight for reasonable restrictions on presen’aTion and 
production. The Federal Rules of Civil Procedure allow for — and the intent behind them indeed 
call for — more restraints on discovery than many courts and parties recognize.”'^ 

Perhaps of greatest significance is Rule 26(b)(2)(C) — the “proportionality rule” — which 
specifies the factors'^ courts must consider in determining whether to limit discovery to ensure 
that it is proportional to the needs of the case and the resources of the parties. “The 
proportionality rule mandates that ‘[jjudicial supervision of discovery . . . seek[s] to minimize its 
costs and inconvenience and to prevent improper uses of discovery requests,’ while still allowing 
parties to obtain the discovery necessary to litigate the case.”^^ Under this rule, a court may limit 
discovery sua sponte. And by providing concrete factors relevant to the determination of 
disproportionality, the rule empowers litigants seeking to limit discovery. Parties, however, 
appear to infrequently make use of this rule and others that can help constrain discovery . 

The evidence suggests the existing rules and 2006 amendments are working. E-discovery 
case law is more developed and provides more guidance, litigants are meeting and conferring 
more frequently, disputes over the format of ESI production appear to be falling, and courts 
appear to be granting sanctions less frequently and adopting joint discovery plans more often 
than in the past.^^ 

2. Discovery Cooperation Reduces the Costs and Burdens ofDiscovety; Courts 
Increasingly Demand h. 

Changes in litigation conduct may be the most promising solution for reducing the costs of 
e-discovery. “[T]he Federal Rules of Civil Procedure demonstrates that the Rules both promote 


Tadler & Kelston, supra note .32, at 2. 

Douglas T.. Rogers, A Search for Balance in the Discovery of ESI Since December L 2006, 14 RICH. .T.L. 
& Tech. 8. 81 (2008) (emphasis added). 

The factors include the needs of the case, the litigation stakes, the parties’ resources; the importance of 
the issues to be resolved, and Ihe imporlance of discoverv in resolving Ihcin. bed. R. Civ. P. 26(b)(2)(C). 

” SeeMetavante Corp. v. Emigrant Sav. Eank. No. 05-1221. 2008 U.S. Dist. LliXlS 89584; at *20 (li.D. 
Wis. Ocl. 24, 2008) (quoling Sociele Nalionale Inclustrielle Aerospatiale v. United States Dist. Ct., 482 U.S. 522, 
546 (1987)). 

ABA Section of hitigation. Member Surv’ey on Civil Practice: Full Report (2009) at 2-3. 
http://\v\vw.abanet.org/litigation/sur\’ey/docs/repon-aba-report.pdf 
’ Milberg & TTausfeld, supra note 6, at 23-26. 
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and assume cooperation in discovery between litigating parties throughout the litigation.”^^ 
Building upon this concept, in 2010, The Sedona Conference® issued a Cooperation 
Proclamation, which “urges parties to work in a cooperative rather than an adversarial manner to 
resolve discovery issues in order to stem the rising monetary costs of discovery disputes.”^^ In 
fact, numerous courts have now cited to the Proclamation, some restating that “the best solution 
in the entire area of electronic discovery is cooperation among counsel.”'^^ 

Cooperation in discovery demands that opposing parties and their counsel engage in an 
early and open exchange of information about their data systems, custodians (i.e., users and 
repositories) of data and key players likely to have information relevant to the dispute. By 
sharing details about these topics, parties can effectively agree upon scope of preservation and 
production, solve problems with appropriate technical solutions and better manage costs.'^ For 
example, they may agree on the source of ESI to be preserv^ed, determine which employees’ ESI 
will be preserved and collected, decide on the format of production, agree to discovery topics 
and relevant time periods, and select search terms and methodologies to limit production to only 
responsive information and reduce production and review burdens. 

Cooperation helps eliminate the waste of time and resources, including those of the court, 
by establishing a reasonable plan for e-discovery, including both preservation and production of 
ESI. By working to achieve such a plan, parties not only ensure effective time and resource 
management in the context of litigation, but they also eliminate the fear of sanctions that can 
sometimes arise from obstructive or uncooperative conduct while simultaneously securing better, 
faster and cheaper e-discovery. 

5. Technology Will Continue To Reduce Discovery Costs and Burdens 

Technology is developing in response to the exponential growth in ESI and the related e- 
discovery difficulties. And it is developing rapidly. 

For example, in 2005, when amendments to the Federal Rules for Civil Procedure were 
being considered, a debate was raging over the costs and burdens of retrieving data and 
documents from backup tapes. At the time, there was no inexpensive way to reveal what was on 
a backup tape, and it was argued that there never would be. Some wanted the Rules to exclude 
backup tapes from the discovery process because the costs and burden of accessing the tapes was 
purportedly too high. Within a year, new technologies were commercialized that generated 
quick, efficient catalogues of backup tapes and, now, the process of searching backup tapes is 
considered to be simple, straight-forward and far less expensive. 


The Sedona Conference, The Case for Cooperation, 10 SEDOXACONF. J. 339, 348-49 (2009). 

SECv. Collins & Aikmtm Corp.. 256 h.R.D. 403, 406-07 (S.D.N.Y. 2009). 

See WiHiani A. Gross Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 h.R.D. 134, 136 (S.D.N.Y. 
2009); see also Technical Sales Assocs., Inc. v. Ohio Slav Forge Co., No. 07-11745, 2009 WL 728520, at *4 (h.D. 
Mich. Mar. 19, 2009); Collins & Aikrnan Corp., 256 F.R.D. at 415; see generallvKalph C. Losey, Mancia v. 
Mayflower Begins a Pilgrimage to the Ncm^ World of Cooperation, 10 SEDOXA COXF. J. 377 (2009). 

See Milherg & Hausfeld, supra note 6, at 3 1-32. 

See id. at 32. 
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Today, as the Federal Rules come under scrutiny again, some are arguing that locating, 
saving and producing documents for a lawsuit, or a potential lawsuit, is too expensive and causes 
undue hardship for litigants. These arguments are similar to the backup tape arguments of 2005, 
i.e. there is no technology that helps them, there never will be, and the manual processes are too 
time-consuming and expensive. Contrary to these assertions, technologies exist today that ease 
that process, and those technologies are being improved dramatically as the need for them 
increases. 

For example, software exists that helps with the automated location and preservation of 
many different types of data. In other words, software can do (and does) the work that once 
required direct and intense manual work. Companies can use software to apply simple word 
filters and advanced artificial intelligence algorithms to reduce the amount of data preserved. 
Based on the output that results from these automated searches, parties can either collect that 
data for preservation, or simply identify it for later examination.'^'^ These technological tools can 
manage and provide notifications to identified custodians, automatically build and update data 
maps, and apply legal hold policies against a company’s full corpus of data, whether it is stored 
on network servers or on employees’ remote laptops. In addition, these tools can track data 
throughout the entire litigation lifecycle, providing a complete audit trail and visibility into the 
review process. 

There is also a popular argument that the logistical management of overlapping legal holds, 
(i.e., concurrent demands or obligations to preserv^e that arise from different legal disputes 
involving the same data or custodians), takes too many people away from their routine work, 
imposing costs on businesses. But tools exist to facilitate efficient management of overlapping 
litigation holds, automating many of the processes that were once time-consuming and could 
overwhelm a legal department or outside counsel. Legal hold notices can now be sent to many 
people at one time. The notices can require the recipients to affirmatively acknowledge their 
understanding and acceptance of the hold notice. The acknowledgments can easily be tracked to 
help put defensible holds in place quickly. These tools also allow for questionnaires and surveys 
to be sent to help identify sources of needed information. Some tools integrate a mechanism for 
people to set aside and upload responsive data.^^ 

These are only two examples of many affordable technologies that exist today. And, as 
history has shown, the technology will continue to be refined and evolve to better assist with the 
needs of the users. 

Proposed Reform to the Federal Rules to Address Discovery Costs and Burdens 

rhe Advisory Committee on Civil Rides 

The United States Judicial Conference’s Advisory Committee on Civil Rules (the “Rules 
Committee”) has been diligently evaluating the need for additional revisions to the Federal Rules 


Autonomy, for example, offers a product known as Legal Hold 
(http: //protect. autonomy. com/products/ediscoverjVlegal -hold/). 

One such tool is Method®, a legal hold technology- solution (http://kcura.com/relati\’tty/news/id/72/kcura- 
introduces-method-for-legal-hold-management). 
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to address emerging discovery concerns.®^ In May 2010, following the Duke Conference on 
Discovery, the Rules Committee tasked the Discovery Subcommittee with investigating possible 
changes to the rules governing preservation of discoverable information and sanctions for failing 
to preserve. For well over a year, the Subcommittee has been studying possible rules 
amendments, and the consequences (both intended and unintended) of those amendments. It has 
reviewed submissions, studies and surveys, and at least six different rules proposals,®"* including 
those discussed below. The Subcommittee also convened a mini-conference in September 201 1, 
which included active participation by the many stakeholders of rules changes, “to educate the 
Discovery Subcommittee and assist it in developing possible recommendations for the full 
committee on preservation and sanctions issues.” That conference attempted to identify the 
specific problems caused by preservation obligations that rule changes might address, the 
technology changes that might bear on the severity of the problems, and what rule changes 
should be used to address those problems.®® 

The Discovery Subcommittee subsequently released a Memorandum detailing the work it 
has done and describing the “difficulties and promises of rulemaking to address concerns about 
preservation and sanctions.”®® Among the core questions the Subcommittee analyzed was 
whether it should proceed with rules changes now and whether it should attempt to draft 
preservation rules or a sanctions rule. 

The Subcommittee reached consensus that it should continue its work, but with a focus 
on crafting a sanctions rule, rather than a preservation rule,®’ concluding that the difficulties of 
devising a rule to address preservation obligations outweighed the potential usefulness of any 
new rule.®* The Subcommittee was skeptical that a preservation rule would provide the certainty 
that its proponents sought because “[e]ven specific rules do not answer all questions of 
implementation — particularly in the uncertain setting of pre-litigation decisions when a claim has 
not been formally asserted.” Among its concerns about a preservation rule were: 

• Making rules about preservation might result in a greater number of cases in which 
spoliation issues arise — “probably not a positive outcome;” 

• Attempting to craft a preservation rule now, when technology is unsettled and courts and 
businesses are still transitioning to the information age (and determining appropriate 


Congress auQiorizcd lire i'cdcral judiciary “to prescribe Ihe rules of praeliee, procedure, and evidence for 
Ihc icdcral courts, subicct to the ultimate legislative right of the Congress to reject, modil'v, or defer any of the 
rulesC See Rules Enabling Act, 28 U.S.C. §§ 2071-2077 (setting forth authority and procedures for promulgating 
mles). The Judicial Conference has authorized tlie appointment of the Rules Committee, the reconmiendations of 
which are reviewed by the Standing Committee and then, if appropriate, recommended to the Judicial Conference. 
The Standing Committee and the Rules Committee is made up of members with direct experience in the practice, 
application and /or teaching of the law: federal judges, practicing lawyers, law professors, state chief justices, and 
representatives of the Depaitment of Justice. 

' Notes of Conference Call, Discoveiy Subconunittee, Advisoiy Conmiittee on Civil Rules, Sept. 13,2011 
at 1, included in Agenda Materials for the Advisory Coimnillee On Civil Rules Meeting. Nov. 7-8. 2011, Appx. G. 

See Agenda Memo for tlie Sept. 9, 20 1 1 Discoveiy Subcommittee included in Agenda Materials for the 
Advisory Coimniltee On Civil Rules Meeting, Nov. 7-8, 201 1, fab 111, at 3 (hereinafter "Subconunittee 
MemorandunTOr http://wwvv.uscourts.gov/uscourts/RulesAndPolicies/rules/rublications/rreser\®ation.pdf. 

See id. 

® ■ Id. at 1 . 

Id. at 14. 
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ways to manage data generally) and to the 2006 Rules amendments, may not only be 
premature and difficult, but also risky; 

• The preservation rules proposed may not reduce the amount of preservation; 

• A very specific preservation rule would be unworkable because “the questions it would 
address are too fact-specific and unsuited to all-purpose solutions;” 

• Proposed rules on the scope of preservation would not resolve ambiguities regarding 
what should be preserved prior to and during the early stages of litigation; 

• A preservation rule might interfere with the more productive alternative of resolution of 
preservation obligations through agreement of the parties.^^ 

Instead, the Subcommittee has turned its focus to evaluating the need for revisions in the 
Rules regarding discovery sanctions, and whether a rule could be crafted that establishes a 
meaningful federal standard that can be applied regardless of the size or nature of the case7^ The 
Subcommittee's “initial consensus [is] that work should continue to design a sanctions . . . 
rule.”^^ However, the Subcommittee also acknowledged that a considerable range of issues will 
confront the Subcommittee if it proceeds to attempt to draft a sanctions rule, including 
uncertainty as to what the word “sanction” even means7^ 

Among those issues are: (1 ) whether a sanctions rule can properly distinguish among 
sanctions in terms of severity because, for example, even adverse inferences differ in degree of 
severity; (2) whether culpability can be incorporated into a rule when culpability is not ordinarily 
necessary for non-punitive “curative measures[s]” that attempt to minimize the harm to the 
innocent party’s case due to the loss of data; and (3) whether culpability can meaningfully be 
connected to the severity of the sanction. Nonetheless, the Subcommittee determined that 
further work to attempt to craft a sanctions rule that addressed these challenges was worthwhile, 
and presented four versions of potential amendments on sanctions. The Subcommittee should be 
entitled to continue with its thoughtful and studied consideration of those challenges. 

Draslic Amendments to the Civil Rules Will Undermine (he Civil Discovery Process and 
Our Civil Justice System 

In stark contrast to the careful consideration of the Discovery Subcommittee, the recent 
submissions to the Committee by members of the corporate defense bar continue to urge 
immediate and sweeping rule amendments that would drastically and intentionally narrow the 
scope of discovery and permit knowing destruction of relevant evidence. The Judicial 
Conference’s Discovery Subcommittee has properly resisted calls for reckless adoption of these 
proposals, just a few of which are discussed here. 


at 4-14. 

'Ad al 1. 

'Ad. at 14. 

'■ See id. at 1 5. The Subcommittee noted, for example, that a remedy of requiring restoration of data on 
backup tapes that should have been preserved is not appropriatelv characterized as a sanction. 

See id. at 14-17. 
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One proposal would relieve a party of its obligation to preserv’e relevant data until a claim 
has been filed, no matter when the party became aware that litigation was likely 7"^ The harm of 
that proposal should be clear. If not consider the following, not far-fetched, scenario: after a 
surgeon amputates the wrong leg of her patient, there is a flurry of emails between surgical staff 
and the hospital peer review team indicating the surgical team had committed a grievous error. 
But the hospital routinely sweeps all email from its active servers and onto back-up tapes after 30 
days, and rotates the back-up tapes every 90 days. Thus, unless specific measures are taken to 
preserve the emails, they would be deleted after 120 days. Under proposals that would trigger 
preservation obligations only upon the filing of a claim, the hospital, despite the obviousness of 
the surgical mistake and likelihood of legal action, would have no legal obligation to retain these 
emails. The emails would be lost unless the patient raced to the courthouse to file a complaint 
(or perhaps issued a potentially overly broad preservation demand letter ^■^). 

Second, some commentators recommend that the Rules require preservation of ESI only 
where the information is “material” or “necessary” to the case, in that “the outcome of the 
litigation must depend on if — a proposal with obvious potential to undermine our civil 
discovery system. First, it destroys the foundations of our civil discovery system. Under the 
current Rules, information is discoverable if it is relevant to the claims and defenses, and a court 
may order production of documents reasonably likely to lead to discoverable information.^^ 
Importantly, much relevant information is nof standing alone, outcome determinative, or 
necessary or material to the case; yet relevant documents inform adjudication on the merits. 
Moreover, it is often impossible to know at the outset of a case which relevant information will 
ultimately be necessary, material, or outcome-determinative. Permitting its intentional and 
knowing destruction simply because it is not judged to be material by the party in whose hands it 
rests (and which may have the most to lose by its disclosure) would dramatically undermine the 
function of civil discovery. 

Third, the defense bar has proposed a sanctions rule that would permit intentional 
destruction of relevant evidence unless the party prejudiced by the destruction can prove both 
materiality of the destroyed evidence and that the destruction was conducted with “intent to 
prevent use of the information in litigation. This proposal creates a likely insurmountable 
barrier to litigants prejudiced by spoliation. It requires that the injured party prove the 


Lcllcr from Robert D. Owen to Hon. David G. Campbell (Oel. 24, 2011) al 18, available at 
hllp://wvvvv.useourts.gov7useoLirts/RulesAndPolieies/rules/DallasMiniConI’_Comnienls/Roberl_Ovven_Adv_Comni_ 
Submission_i’inal.pdr. 

See Lawyers for Civil Justice, et al., Conmient, supra note 43, at 17 (suggesting that one preserv'ation 
trigger could be the receipt of a “wTitten demand to preseive information. . . . [that] must provide clear indications 
that the filing of an action is imminent, describe the nature of the claims and the information sought to he preserv-ed, 
and give an indication that litigation is reasonably certain to occur.")- 

hi at 6, 9 ("It is no longer enough that LSI might be relevant: it must also be mateiial. Put another wav. it 
is not enough for ESI to have a possible relationship to tlie issues of the litigation. The ESI must be necessaiv to the 
case: the outcome of the litigation must depend on it.”): see also Letter from David M. Howard, el al. to Advisory 
Committee on Civil Rules . inchtded in Agenda Materials for the Advisoiy Committee On Civil Rules Meeting, 

Nov. 7-8, 2011, Appx. Sat 2. 

'■ Fed. R. Civ. P. 26(h)(1). 

Lawyers for Civil .Justice, et al.. Comment, supra note 43, at 24 ("Sanctions on a party for failing to 
preserv'e or produce relevant and material electronically stored information should be determined bv intent to 
prevent use of the infonnation in litigation.”) 8c 7. 
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materiality of non-existent evidence, that the evidence is unavailable from any other source, and 
bad faith — all difficult tasks where the exact nature of the spoliated evidence will be 
unknowable. Further, it strips courts of their ability to fashion remedies and sanctions that are 
proportionate to nature of the spoliation conduct and the degree of prejudice suffered by the 
innocent party. Limiting sanctions to bad faith destruction precludes courts from remedying 
spoliation even where the loss of data effectively prevents the injured party from litigating the 
case. 


Yet a fourth proposal would limit the scope of preservation to information created during 
the two years prior to the date the preservation obligation arose and to only ten “custodians. 
These are equally flawed. First, data created well before the arbitrary two-year cut-off is often 
relevant and material to the claim; in some cases, the evidence may go back decades. The 
preserving party would have no obligation to take any steps to preser\^e it despite its obvious 
relevance. Moreover, the two-year period may actually be shor/er than the statute of limitations 
in a given case, permitting destruction of evidence well before the statute has run. 

Consider, for example, the following scenario: A large manufacturing company has 
publicly admitted to the Justice Department today that, from 2004 to 2010, it conspired with its 
competitors to fix prices, making it virtually certain that its retailer-customers who paid inflated 
prices will file antitrust claims. Under federal antitrust laws, the retailers can recover damages 
extending back four years from the time the lawsuit is filed. And if the manufacturer concealed 
the conspiracy, damages may extend back even beyond that four-year period. But under the 
proposed amendment, the manufacturer would be free to destroy all records created prior to 
December 13, 2009 — that is, records created during the pendency of the price-fixing conspiracy 
that are likely both relevant and essential to any antitrust claim. 

Finally, the proposal to limit preservation to ten custodians lacks any logical or empirical 
foundation. The number of employees holding responsive information will depend on an 
individual case and the size and nature of the organization. Although the proposal provides that 
the court may order production of documents from more than ten custodians, such a provision is 
obviously inadequate to remedy the irrevocable destruction of relevant and unique evidence held 
by custodians who were not among the original ten whose documents were preserved. 

The Discovery Subcommittee, recognizing these and other difficulties with the proposals, 
has appropriately chosen not to rush to judgment regarding their adoption. Congress should 
withhold such judgment as well. 

Conclusion 

Rule 1 of the Federal Rules of Civil Procedure conimands that “[The Rules] should be 
construed and administered to secure the speedy, and inexpensive determination of every 
action and proceeding.”*^^ A myopic focus on the expense of litigation risks losing sight of the 
fundamental purpose of litigation: to achieve justice. When Congress adopted the Federal Rules 


Id. at 20 n.70 (proposing that the dut\' to preserv-e information is limited to information under the control 
of a reasonable number of key custodians of information, not to exceed 10). 

'■ Fed. R. Civ. P. 1 (emphasis added). 
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in 1938, it did so with the view that discovery was instrumental to an efficient and fair judicial 
system. Indeed, “the level evidentiary playing field created by discovery . . . lies at the heart of 
our adversarial system. While reducing litigation costs is a laudable goal, such measures must 
be considered carefully to avoid tilting the playing field, or worse, denying access to the courts. 
Overreaching, ill-conceived, and premature restrictions on discovery threaten to do just that. 


Hynix Semiconductor Inc. v. Ratubus Inc., 645 F.3d 1336, 1347 (Fed. Cir. 201 1). 
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APPENDIX 1 


PRESERVATION/SANCTIONS ISSUES 

Since the April meeting, the Discovery Subcommittee has 
continued to study issues of preservation and sanctions. The 
purpose of this memorandum is to introduce the issues the 
Discovery Subcommittee is bringing before the full Committee for 
discussion. In part, it is designed as an introduction to the 
more detailed materials included in this agenda book. Attached 
to this memorandum as appendices should be two charts prepared by 
Judge Grimm, one illustrating the various attitudes in different 
circuits about sanctions issues, and the other providing a survey 
of the trigger directives in federal courts across the country. 

This memo attempts to identify and raise questions as well 
as conveying the Subcommittee's current thinking, recognizing 
that Subcommittee members may have differing views on some 
issues. It is likely Subcommittee members will offer their own 
views during the November meeting. The Subcommittee's current 
thinking has reached a consensus on the proposition that it 
should continue work, but focusing on a sanctions rule rather 
than a preservation rule. 

As planned, the Subcommittee held a mini-conference on these 
subjects in Dallas, TX, on Sept. 9, 2011. Since the conference, 
the Subcommittee has held two conference calls to discuss the 
best way of going forward. Included in these agenda materials 
should be the following records of those two conference calls: 

920NOTES.WPD -- Notes of the Sept. 20 conference call 

913NOTES.WPD -- Notes of the Sept. 13 conference call 

Because any summary would not do justice to the variety of views 
and materials received by the Subcommittee in connection with the 
Dallas Conference, many of them are included in the agenda book. 
These items can also be found at the following website (or 
accessed through www.uscourts.gov using a link from the What's 
New section of the main rulemaking webpage) : 

WWW .uscourts . gov/ RulesAndPolicies/FederalRulemaking/ Overview 

/DallasMiniConf Sept2011 . aspx 

The website includes some items that have been included in 
prior agenda books and are not included again here, such as the 
original three-page proposal for elements of a preservation rule 
provided by the Duke E-Discovery panel and the 100 page 
memorandum by Andrea Kuperman on case law on preservation and 
sanctions issues. Included in these agenda materials are the 
following : 

Advisory Committee conference materials : 

Notes of Dallas Mini-Conference 
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Memorandum to participants on focus of discussion (including 
list of participants) 

Memorandum on Preservation/Sanctions issues (including three 
categories of possible rule approaches) 

Empirical Data or Research : 

Civil Justice Reform Group -- Preliminary Report on the 
Preservation Costs Survey of Major Companies 

Federal Judicial Center -- Motions for Sanctions Based Upon 
Spoliation of Evidence in Civil Cases 

RAND Corporation -- Costs of Pretrial Discovery of 
Electronically Stored Information 

The Sedona Conference -- Membership Survey of Preservation 
and Sanctions 

Comments submitted : 

Thomas F. Allman -- Change in the FRCP: A Fourth Way 

Thomas F. Allman, Jason R. Baron, and Maura R. Grossman -- 
Preservation, Search Technology, and Rulemaking 

Center for Constitutional Litigation 

Department of Justice 

Kroll Ontrack 

Lawyers for Civil Justice -- Preservation: Moving the 
Paradigm to Rule Text 

Microsoft 

New York State Bar Association -- Interim Report on 
Preservation and Spoliation 

The above listings of reports and submissions are alphabetical. 

Issues Raised 

The goal during the upcoming meeting will be to reach 
consensus on the type of approach the Subcommittee should pursue 
in developing a draft of a possible rule amendment to address 
preservation and sanctions issues. As presented previously, the 
Subcommittee had identified three basic approaches: 

Category 1 : Preservation proposals incorporating 
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considerable specificity, including specifics regarding 
digital data that ordinarily need not be preserved, 
elaborated with great precision. Submissions the Committee 
received from various interested parties provide a starting 
point in drafting some such specifics. A basic question is 
whether a single rule with very specific preservation 
provisions could reasonably apply to the wide variety of 
civil cases filed in federal court. A related issue is 
whether changing technology would render such a rule 
obsolete by the time it became effective, or soon 
thereafter. Even worse, it might be counter-productive. 

For example, a rule that triggers a duty to preserve when a 
prospective party demands that another prospective party 
begin preservation measures (among the triggers suggested) 
could lead to overreaching demands, counter-demands, and 
produce an impasse that could not be resolved by a court 
because no action had yet been filed. 

Category 2 : A more general preservation rule could address 

a variety of preservation concerns, but only in more general 
terms. It would, nonetheless, be a "front end" proposal 
that would attempt to establish reasonableness and 
proportionality as touchstones for assessing preservation 
obligations. Compared to Category 1 rules, then, the 
question would be whether something along these lines would 
really provide value at all. Would it be too general to be 
helpful? 

Category 3 : This approach would address only sanctions, and 
would in that sense be a "back end" rule. It would likely 
focus on preservation decisions, making the most serious 
sanctions unavailable if the party who lost information 
acted reasonably. In form, however, this approach would not 
contain any specific directives about when a preservation 
obligation arises or the scope of the obligation. By 
articulating what would be "reasonable, " it might cast a 
long shadow over preservation without purporting directly to 
regulate it. It could also be seen as offering "carrots" to 
those who act reasonably, rather than relying mainly on 
"sticks," as a sanctions regime might be seen to do. 

Specific versions of these three approaches, with questions 
appended, were presented to the Sept. 9 conferees and are 
included in this agenda book. The Sept. 9 conference focused 
mainly on three issues -- (1) What are the specific problems 
caused by preservation obligations that rule changes might 
address?; (2) what technology changes might bear on the severity 
of these problems?; and (3) What rule-amendment approach, if any, 
should be employed to improve the handling of these problems? 

The focus of the discussion at the upcoming meeting will 
largely be whether the Subcommittee should pursue the general 
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approach it has identified as presenting the most promise and the 
fewest difficulties -- some change to Rule 37 designed to guide 
use of sanctions rather than a rule explicitly addressing the 
specifics of preservation obligations. Beyond that, the November 
discussion could address the sort of approach to sanctions that 
seems most promising. Below, three possibilities are presented 
in addition to the Category 3 approach the Subcommittee developed 
before the conference. 

(1) Should we proceed now? 

A basic starting question is whether to proceed now to try 
to develop a specific rule amendment proposal. This question 
involves consideration of a variety of related issues. 

The first is the extent and seriousness of problems 
resulting from the current state of preservation and sanctions 
law. The FJC research does not show that sanctions are 
frequently Imposed in federal court, but many report that 
preservation is a large and increasing expense and burden for 
many organizational potential parties to litigation. Besides the 
views expressed by those at the Dallas conference, the RAND 
report, for example, includes confirmation that there is 
widespread concern with the cost of preservation for litigation. 
Making further rules about these issues, however, might mean that 
the 99% of cases in which spoliation does not now arise will 
begin to sprout spoliation issues, probably not a positive 
development . 

It may be, moreover, that this concern is merely an aspect 
of a larger transitional phase caused by the "information 
revolution." The whole problem of how companies should manage 
their information seems very much in flux. For example, whether 
the IT department should control all electronic information 
devices used at the company may be under review. Many employees 
may prefer to use their own devices to using company devices, and 
in any event to use various media including social media to 
communicate about company business. Companies themselves, 
meanwhile, are beginning to use social media for advertizing and 
other purposes . These developments almost certainly mean that 
companies will need to develop best practices for managing 
information in the new environment. 

Preservation will be one aspect of that development of 
overall information-management practices, and will be necessary 
because there is a variety of preservation requirements quite 
separate from the common-law obligation to retain potential 
evidence for use in litigation. True, there is now very 
substantial angst about the litigation-anticipation preservation 
duty, but it may be only a part of a much larger angst about the 
general problem of Information management in this new world. 
Trying to develop rules to deal with such an unsettled 
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environment may be risky as well as difficult. 

This view can be countered with the repeated report that 
"lawyers are running the company." True, companies have to try 
to take account of many new challenges in designing their 
information systems. But due to preservation, too often the 
lawyers are interfering with that process, possibly even vetoing 
approaches that seem desirable for all other reasons because they 
are not well-adapted to preservation for litigation purposes. If 
that is impeding efficient operation of companies, it seems 
backwards. The notion that companies would alter their 
information systems in response to rule changes was a concern 
repeatedly raised during the public comment period on the 2006 E- 
Discovery amendments; this topic raises a related concern. 

A related realization is that preservation for litigation is 
likely to be a special, and perhaps especially difficult, issue. 
Although there are many other preservation requirements, they may 
not have the "keep everything about this subject" aspect that 
litigation preservation seems often to display. And the 
perceived stakes of failure to comply with other preservation 
requirements may be much less pressing than the fear that a 
colossal adverse judgment may result from failure to preserve for 
litigation purposes. The likelihood that the lawyers will seem 
to be running the company, at least with regard to IT, is perhaps 
much more likely with regard to this preservation duty than 
others . 

Putting aside consideration of the transitional nature of 
information management, there is also an argument for delaying 
rulemaking because we are in a transitional phase of law-making. 
For one thing, the 2006 rule amendments designed to deal with E- 
Discovery are still less than five years old. At least some of 
them -- the Rule 26 {f) directive that preservation be discussed 
at the outset and the Rule 37(e) limitation on sanctions -- 
appear to be addressed to issues that bear on the current topic. 
The bar is understandably reluctant to see the rules changed in 
important ways with great frequency. Since the most recent 
relevant changes are only now sinking in, is it not better to 
allow them more time to sink in? If, for example, there were 
pervasive and sensible compliance with Rule 26(f) by lawyers well 
versed in the real issues raised by preservation and E-Dlscovery, 
would that not be likely to solve many, perhaps most, problems? 

At least some report this is beginning to happen in some 
litigation, perhaps particularly in complex high-stakes 
litigation. Since that seems to be where the problem is 
concentrated, it may be that some additional time would permit 
things to stabilize. 

A different argument is that the courts are also in a 
transitional phase of adapting to these new circumstances through 
case law. There is understandable support for the fact-specific. 
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gradual, and continual development the common law method permits. 
And there is reason to think that even though there may have been 
some arresting sanctions decisions as this evolving legal 
development began, the courts are "getting it right" without 
outside guidance from rulesmakers. Introducing a rule could 
actually disrupt this process because it would be a new directive 
not previously considered, and might be interpreted as nullifying 
some of the case law that already existed. In effect, the case 
law method is providing the benefits of a diversity of views that 
might be choked of f by rulemaking . 

A counter to this line of argument emphasizes the diversity 
of current case law on important preservation issues. Judge 
Grimm has prepared a chart summarizing several of these examples 
that is included as an appendix to this memorandum. Extremely 
important examples have been discussed already in Committee 
meetings. For example, the Second Circuit view that negligence 
suffices for severe sanctions for failure to preserve seems 
different from the view of other circuits that such sanctions can 
be justified only by significantly more culpable behavior. These 
divergences can be particularly unnerving to companies that 
operate nationwide. True, a federal rule could not bind the 
state courts, but it might at least achieve relative unanimity on 
some critical issues in the federal courts. 

It may be that the information age has silently ushered in a 
new Implicit attitude toward preservation. Before the last 
decade or so, the focus of sanctions decisions was on whether a 
party destroyed evidence in order to make sure it could not be 
used in court. When such destruction occurred, it resulted most 
often from some affirmative act animated by exactly the bad faith 
motive that all agree should justify sanctions. There does not 
seem to have been rampant spoliation at that time. But the point 
is that this sort of spoliation readily supported an adverse 
inference that the lost evidence would prove the spoliator's 
wrongdoing . 

The advent of the information age, with its myriad sources 
of potential evidence (not just email, but also BlackBerrys, 
smartphones, additional sorts of PDAs, video surveillance and 
other sources) , and the easy and often automatic destruction or 
loss of such evidence, means that spoliation law has been 
transformed from an inference based on bad faith destruction of 
evidence into an open-ended affirmative preservation duty 
evaluated by a judge using 20/20 hindsight that may sometimes 
seem to demand perfection. It seems to some that preservation 
has been converted into a virtue, and active spoliation has 
receded into the background. The "litigation hold" effort has 
become a huge concern where it simply was not before. And it is 
said that this change has provoked enormous, and enormously 
costly, over preservation of information. That over preservation 
may build on itself and become more difficult to manage as time 
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goes by. 

This sketchy introduction suggests the variety of issues 
that can bear on whether the Subcommittee should proceed now to 
try to draft proposed rule amendments. It currently is inclined 
to conclude that the effort would be justified. The multiple 
concerns we have heard about are both pressing and troubling; 
although some ongoing empirical work, may shed further light, the 
cries of pain seem real. At the same time, there are major 
challenges confronting the actual rulemaking task, beginning with 
the question what it should attempt to do -- focus on 
preservation itself or only on sanctions. We turn to those 
issues now. 

{2) Should we try to draft preservation rules? 

Many have urged that explicit preservation rules would be 
critical to dealing effectively with the difficulties that have 
emerged. Presently those who can anticipate litigation have only 
the most general guidelines about what they should be doing in 
designing and implementing litigation holds. There is some 
helpful case law, but much is very dependent on the specific 
facts of the given case. Moreover, the case law probably 
consists disproportionately of examples of what not to do; 
instances in which preservation has been satisfactory are likely 
underrepresented. Indeed, one would hope that they usually don't 
come to the judge's attention at all, much less lead to a ruling 
that no spoliation has occurred. 

Something of more general application, even if only a 
default "ordinary" requirement, is said to offer much security. 

At present, companies that want to make sure they do nothing that 
would make them susceptible to sanctions say they do not have 
clear guidance on how to make sure they will not suffer 
potentially catastrophic consequences due to failure to do what a 
judge later determines they should have done. The result is said 
to be enormous over preservation and waste. 

One set of questions about this explanation for the urgency 
of preservation rules is that, given the ongoing information 
management changes described above, it is not clear that 
specifics about the various topics we have discussed would really 
eliminate, or perhaps even dramatically cut, the preservation 
that currently occurs. All seem to agree that substantial 
preservation would still be necessary under a more appropriate 
regime. Maybe a preservation rule, even if adopted, would not 
work significant improvements, particularly if it did not include 
very specific (and probably highly debatable) details. 

A different set of concerns still exists in the background, 
and was brought into the foreground by some who commented at the 
Dallas conference -- the Enabling Act limitations. Rules that in 
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form direct actors in society about how they are to preserve or 
what they are to preserve may be challenged as going beyond the 
scope of rules of procedure to govern cases in U.S, district 
courts. It appears that, in a significant percentage of 
situations in which companies Impose litigation holds, no 
litigation ever ensues, which somewhat underscores the 
difficulties that might result from the most aggressive 
preservation rules. 

At the same time, rules about the standards U.S. district 
courts should use in deciding whether to impose sanctions in 
cases pending before them, or the measures to take to cope with 
the problems resulting in those cases from the absence of 
important evidence, surely should be a proper subject of 
rulemaking. As the example of Rule 11 shows, courts may make 
orders in the cases before them based on whether parties 
conducted themselves in the required way before the suit was 
filed. 


For the present, the Subcommittee has deferred serious 
consideration of these Enabling Act concerns. Partly that 
decision to defer resulted from the appreciation that the issues 
would depend a great deal on the content of any rules, and that 
content remained unclear. In part, it was also based on the 
possibility that if the most desirable rules seemed beyond the 
rulesmakers' power they could be presented to Congress with a 
request for legislative implementation. That was the route taken 
with Fed. R. Evid. 502.' Accordingly, while acknowledging that 
Enabling Act concerns must be kept in mind, the Subcommittee is 
not Inclined presently to undertake an aggressive effort to 
determine what Enabling Act issues hypothetical rules might 
engender . 

The more pressing question on which the Subcommittee has 
focused is whether useful rules could be developed to provide the 
guidance some desire regarding preservation. The materials for 
the Dallas conference included (in Category 1) efforts at 
extremely specific rules and (in Category 2) more general rules 
about the same topics. Many urged adoption of a rule with more 


' The current situation is different from the one presented 
by Rule 502. In that case, 28 U.S.C. § 2074(b) explicitly 
provided that any "rule creating, abolishing, or modifying an 
evidentiary privilege shall have no force or effect unless 
approved by Act of Congress." This statute -- adopted as a 
result of the controversy surrounding the proposed privilege 
provisions in the original Federal Rules of Evidence as presented 
in 1973 (effectively abolishing the doctor/patient privilege but 
including a broad executive privilege) -- seems not to bear 
significantly on the question of preservation of discoverable 
information . 
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specific provisions like Category 1. Many others concluded that 
such an approach would not be workable, and that it might do 
affirmative harm. 

The Subcommittee's tentative conclusion is that devising a 
very specific preservation rule is not workable because the 
questions it would address seem too fact-specific and are 
unsuited to all-purpose solutions.' It entertains some 
uncertainty about whether even the most specific of rules would 
provide the sort of certainty some who endorse that goal say they 
want. Even specific rules do not answer all questions of 
implementation -- particularly in the uncertain setting of pre- 
litigation decisions when a claim has not been formally asserted 
and in many instances they would clearly be inapplicable. 

The following discussion introduces those conclusions with regard 
to some specific features of the rules in Category 1 and Category 
2 . 


Trigger: The question whether the trigger determination 

imposes significant uncertainties on companies has been debated. 

A significant number of respondents Indicated that companies 
don't usually find this determination difficult to make. The 
main question seemed to be whether a list of specific triggering 
events would be useful to clarify the trigger question. At least 
some voiced considerable concern that some of the examples on the 
list of triggers in the examples provided by the Subcommittee 
would be harmful. For example, should every letter to the IRS 
from an irate taxpayer trigger a preservation obligation? 
Similarly, should every governmental agency that commences an 
investigation Immediately Impose a litigation hold in case the 
investigation leads to litigation? 

A different sort of argument regarding trigger may be that 
the common law standard, while reasonably clear, is not the right 
standard. Some urged, for example, that the standard should be 


As a comparison, a recently-announced model rule for 
patent litigation contains some proposed specifics regarding 
discovery of email, such as directing that discovery requests 
specify the custodians who are to search for responsive email, 
and also specify the search terms to be used. The model rule 
sets a presumptive limit of five custodians and five search 
terms, and contemplates that the parties will discuss the 
identities of custodians and the selection of search terms before 
propounding discovery requests. It also provides that the number 
of custodians or search terms may vary from the presumptive five. 
It is not clear that this rule, designed for one specific type of 
litigation, limited to email discovery, and relying on extensive 
conferences between the parties to provide the specifics, is a 
model for a Civil Rule on preservation, particularly since such a 
rule might be most pertinent to the pre-litigation stage. 
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"reasonable certainty" of litigation. The Subcommittee's sense 
is that this articulation does not correspond to what the cases 
have been holding, and it is not enthusiastic about trying to 
alter the law on this point. Arguably such a trigger could be 
said to mean that potential parties need not preserve evidence 
even after suit has been threatened and pre-litigation settlement 
discussions are under way because litigation is not "certain" at 
that point . 

Another suggestion was that the trigger should not occur for 
a defendant until it is actually served with a complaint, but in 
some circumstances that might well disregard the reality that an 
injured plaintiff must find a lawyer and the lawyer must draft 
and file the complaint before it can be served. Under such a 
rule, would a potential defendant, knowing that a lawsuit is 
coming, nonetheless be allowed to continue its IT system's 
routine destruction of relevant emails because no complaint has 
been served? Although "burn parties" may be almost unknown 
events, a more precise rule about trigger might invite arguments 
(clearly wrong) that destruction designed to destroy evidence is 
itself protected until the trigger is pulled. 

Scope: More than trigger, scope seems to be a major 
headache for companies. As noted above, the proliferation of 
electronic information devices has caused serious information 
management headaches in the last decade or so. Before that, the 
problem of scope probably was more limited. In general, a 
company would look to its file room, and perhaps also the files 
employees have in their individual offices. 

A different, but related, problem results from the breadth 
of the scope of discovery under Rule 26(b)(1). Rule 26(f), for 
example, directs the parties to discuss "any issues about 
preserving discoverable information, " seemingly invoking Rule 
26(b) (1) . That, in turn, could reach anything "relevant to any 
party's claim or defense" and includes inadmissible material if 
the discovery "appears reasonably calculated to lead to the 
discovery of admissible evidence." 

To the extent that parties actually do preserve with an eye 
to the Rule 26(b) (1) scope of discovery, that could obviously 
involve a great deal of material. For example, in some 
employment litigation courts may sometimes order discovery 
regarding the experiences of employees other than the one who 
filed the suit. If employers had to keep all records relating to 
all other employees whose records might be ordered produced by a 
court, the preservation burden could be wide indeed, particularly 
if it extended to all email traffic about those other employees. 

Another way of looking at preservation --as opposed to 
discovery -- is that it is intended to keep the "important" 
evidence so it will be available. Some have therefore suggested 
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that the preservation duty only apply to "relevant and material" 
information, or perhaps "relevant and admissible" information. 

In a sense, these suggestions might be likened to the original 
1991 proposal for Rule 26(a)(1) initial disclosure, which called 
for disclosure of documents "likely to bear significantly on any 
claim or defense." Perhaps that should be the scope of the 
preservation obligation. 

Although channeling preservation in this direction has some 
appeal, it also raises significant problems. For one thing, it 
would seem peculiar to say that material that would be 
discoverable can be knowingly discarded before it is requested 
through discovery. Rule 26(d) says that formal discovery 
requests are not permitted until after the Rule 26(f) meet-and- 
confer session, and Rule 26(f) says that session is to include 
discussion of preservation of "discoverable" information. 

Defining the scope of preservation more narrowly until a formal 
request is made does not fit well with those provisions, at least 
for the period after service of the complaint, which all appear 
to concede would trigger a preservation duty. Presumably there 
is a duty not to discard relevant material that has been 
requested at least from the time it is formally requested. 

The more challenging aspect of this treatment of the scope 
of preservation, however, involves recognizing that in many 
instances the decision what to include in a litigation hold must 
be made initially before a lawsuit has been filed. Even after it 
is filed, it may be difficult for a defendant to determine with 
confidence what is "likely to bear significantly on any claim or 
defense," much less what is "material" or will be admissible. 
Before suit is filed, that determination must be much more 
difficult. Thus, even if the scope of preservation were narrowed 
by rule, potential litigants would face difficult issues about 
the appropriate amount of information to preserve. If they are 
as risk-averse as some have suggested, they most likely would 
still err on the side of over-preservation. 

At the same time, it does not seem that companies will often 
have to anticipate every conceivable discovery request in gauging 
the scope of a litigation hold. In the employment litigation 
example mentioned above, for example, absent some reason to 
foresee that the records of another employee will be significant 
in relation to the possible suit by one employee it is unlikely 
that a court would conclude that spoliation had occurred because 
records regarding other employees were not retained unless the 
disgruntled employee gave some specific reason for retaining the 
other employees' records. To the contrary, the eventual scope 
determinations that may have to be made in assessment of specific 
broad-ranging discovery requests are not likely to cast a 
backward shadow onto the preservation decisions pre-litigation. 
Some scope determinations are, by definition, made well after 
litigation has begun, such as the determination under Rule 
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26(b) (1) whether good cause exists to expand the scope of 
discovery to all material relevant to the subject matter involved 
in the litigation. Put differently, there must be some potential 
difference between the scope of eventual discovery and the scope 
of preservation; reasonable preservation efforts take account of 
likely discovery, but cannot anticipate all twists in actual 
discovery. And in many cases the gap may be much wider than 
that . 


Number of custodians: As noted above, the whole notion of 
multiple "custodians” seems largely a product of the information 
age. Nowadays, it may be that almost every employee -- or at 
least very many -- could be regarded as a "custodian" of some 
amount of company electronically stored information. But the 
effort to preserve should be focused on the ones who are likely 
to have significant information, or to know where it may be 
found . 

It appears that the identification of such individuals may 
sometimes be the subject of discussion between counsel after suit 
is filed. It would probably be desirable if that discussion 
happened more often than it does. Up until that happens, a 
company may have to make its own best judgment about how many and 
which "custodians" to notify that they should retain pertinent 
information. As with the more general question of scope, that 
effort may evolve as more information about what the other side 
is claiming comes to light. 

It might be that some sort of default guidepost (e.g., 15 
custodians) would provide some companies with useful information. 
But coming up with a guidepost seems an impossible task. For one 
thing, it would likely vary greatly with the company involved. 
Compare General Electric, which was represented at our Dallas 
conference, with the Mom & Pop Auto Repair Shop, Inc. Besides 
that, it would also depend on the nature of the issues raised in 
the potential suit. A potential suit about an accident involving 
a G.E. vehicle would almost certainly involve fewer custodians 
than one potentially alleging dangerous defects or price fixing 
in light bulbs. 

Moreover, a hard limit on the number of custodians could 
mean that potential litigants could attempt to justify allowing 
their IT system's routine destruction of relevant ESI held by a 
larger number of custodians. Such a result hardly seems 
satisfactory. And if Che rule's limit on Che number of 
custodians is only presumptive -- if a court could later 
determine that the company should have realized that more than 
the presumptive number of custodians should have been placed 
under the litigation hold -- then companies would still have 
difficult pre-litigation preservation decisions to make and 
likely would over-preserve when there is any chance that the 
presumptive number might be found too small by some future judge. 
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Duration: There are at least two sorts of duration issues. 

One has to do with how far back the company must go from the date 
on which the trigger occurs. The other has to do with how long a 
litigation hold, once imposed, must continue in effect. Statutes 
of limitation and like measures might be considered, but they are 
probably very various. During the pre-litigation stage, there 
may be no way to know confidently what claim will be asserted 
(making the scope determination difficult, as discussed above) , 
and even if that can be discerned there may be differing 
limitations periods for such claims in different places. Some 
have suggested that the rule identify a fixed time limit for the 
preservation obligation, such as requiring preservation only of 
those documents created during the two years prior to the 
litigation hold. But such a rule clearly would not work for 
lawsuits concerning older events, such as an environmental case 
that turns on disposal practices decades ago or a case concerning 
construction of a contract negotiated ten years ago.^ 

Type of materials: Another particular that might be 
addressed is whether certain types of information are 
presumptively not subject to preservation. For example, one 
could say that backup tapes are not. In fact. Category 1 
contains a variety of other specific exclusions. 

As with other topics, this effort seems very problematical. 
For one thing, technological change might quickly make the list 
obsolete. For another, the idea of categorical exclusions seems 
somewhat out of keeping with the attitude toward litigation holds 
embodied in the Committee Notes to the 2006 amendments. Those 
Committee Notes (to Rules 26(b) (2) (B) and 37(f)) declined to take 
an absolute position on whether "inaccessible" materials should 
be retained even though not produced. Instead, they called for 
considering whether unique information could be found on those 
media. On the one hand. Rule 26(b) (2) (B) excuses initially 
searching such electronic sources of information to respond to 
discovery. On the other hand, it also authorizes the court to 
order the sources to be searched for good cause. That implicitly 
assumes they have been retained, for otherwise the court could 
not later order that the be searched. Given the judicial power 
to order searching these "inaccessible" sources, it would be odd 
to provide absolutely that certain things such as backup tapes 
can always be discarded no matter what is known about the 
information contained on them and whether it can be obtained 
elsewhere . 


* 


* * 


^ The model rule for patent litigation mentioned above 
includes a directive that email discovery requests specify the 
time frame covered by the request. It does not itself specify a 
time frame. 
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In sum, the Subcommittee has reached a consensus that the 
difficulties that would attend trying to devise a preservation 
rule outweigh its likely usefulness. At the same time, much of 
the angst about preservation might be addressed instead through a 
sanctions rule, to which we now turn. 

(3) Should we try to draft a sanctions rule? 

One reaction expressed by some Subcommittee members is that 
the case law on sanctions is gradually becoming more consistent, 
and that it likely will continue in that direction. In the same 
vein, it has been observed that there are really no recent 
examples of federal courts imposing severe sanctions on litigants 
who have made reasonable preservation efforts. It may be that a 
number of potential litigants have reacted to the threat of 
sanctions by adopting an increasingly expensive and wasteful 
"save everything” philosophy, but it is harder to say that actual 
federal -court imposition of sanctions has been a prime stimulus 
for these efforts. 

The initial consensus of the Subcommittee, however, is that 
work should continue to design a sanctions "back end" rule. Even 
though it seems that federal courts are becoming more nuanced in 
their handling of preservation sanctions issues, it also appears 
that divergence among the circuits on the culpability standard 
that should be employed is considerable. There is no reason to 
think that divergence will disappear soon without action by this 
Committee, and a national rule appears to be a method of 
achieving more consistency. 

Adopting a national rule could also serve to provide a 
framework for analysis of sanctions issues and -- particularly in 
a Committee Note -- guidance for courts and litigants on methods 
of dealing with these issues effectively and fairly. 

That guidance would hopefully substitute partially for a 
preservation rule by articulating the preservation goals and 
practices that should bear on whether preservation efforts were 
reasonable and which sanctions should be used when reasonable 
preservation efforts have not been made. Some participants in 
the Dallas conference urged that only a preservation rule could 
provide the needed particularity about how potential parties 
should approach preservation issues. As explained above, the 
Subcommittee's reaction has been that providing such particulars 
would likely create more difficulties than it would solve, 
largely because resolution of such issues in a given case is so 
dependent the specific circumstances presented. In some 
instances, a preservation rule full of specifics might also 
interfere with the more productive alternative of resolution of 
specifics through agreement; sometimes it seems that lawyers 
treat specific default provisions in rules as "rights" or 
"duties" rather than merely guideposts. 
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One focus for discussion of possible sanctions rules, 
therefore, is whether they can provide more assurance than 
current case law that reasonable conduct will protect against 
severe sanctions. If so, such a rule could go far toward 
ameliorating the wasteful behaviors we have heard currently 
afflict some enterprises. 

Another focus is on the enduring problem of what is a 
"sanction." Various actions that judges may take in reaction to 
the loss of data might be characterized as "sanctions" or 
"curative measures." A prime example is restoration of backup 
tapes. Under Rule 26(b) (2) (B) , a party need not restore and 
search material on backup tapes that are "inaccessible" within 
the meaning of the rule. If those tapes may contain material 
that the party should have preserved but did not, that shifts the 
calculus the court should employ in deciding whether to direct 
that backup tapes be restored, but it does not automatically lead 
to the conclusion that expensive restoration should be 
undertaken. For an illustrative analysis, see Major Tours, Inc 
v. Colorel, 720 F.Supp.2d 587 (D.N.J. 2010) (rejecting 
plaintiffs' argument that, because defendant failed properly to 
preserve, it was automatically required to restore all backup 
tapes). Similarly, Rule 26(b)(2)(B) authorizes the court to 
order restoration of backup tapes even though a party has fully 
complied with its preservation duties. In short, whether or not 
restoration might be included in a package of "sanctions" for 
failure to preserve in some cases, it is not inherently a 
" sanction . " 

A related question is whether a rule can usefully 
differentiate among sanctions in terms of severity. One approach 
would be to direct that the court employ the "least severe" 
sanction necessary to cure the problem created by failure to 
preserve. Another approach might be to provide a hierarchy of 
sanctions by rule, with more severe sanctions warranted only upon 
a showing of more serious culpability. 

whether the hierarchy can be devised in the abstract is 
unclear, however. See Linde v. Arab Bank, Inc., 269 F.R.D. 186, 
199 n,I (S.D.N.Y. 2010) (stating that "severe" sanctions include 
dismissal and contempt, not adverse inferences and deemed 
findings) . For example, an "adverse inference instruction" may 
have very different aspects -- from alerting the jury to the 
reality that in evaluating the evidence presented it may also 
consider a party's failure to preserve potential evidence that 
could not be presented, to directing the jury that because a 
party failed to preserve certain evidence it should assume 
certain facts proved. Largely as a consequence, it is difficult 
to conclude in the abstract that an "adverse inference 
instruction" should always be regarded as more severe or less 
severe than, say, a prohibition on using certain evidence or 
presenting certain claims or defenses. Cases vary too much for 
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confident generalizations. 

This hierarchy issue connects to the question of 
culpability. One goal of a revision to Rule 37 would be to 
ensure more national uniformity on the culpability threshold for 
various more severe sanctions. Culpability is not a required 
threshold, of course, for a "curative measure, " even though it 
may be relevant to the selection of one and the allocation of the 
costs of complying with the measure selected. Whether 
culpability of the desired degree can meaningfully be connected 
to the presumed or general severity of given sanctions is 
uncertain. There is a difference between a rule that says "use 
the least severe sanction necessary" and one that says 
specifically that a certain culpability threshold must be 
satisfied for this specified degree of sanction but not for 
another that is considered a "lesser" sanction. Criminal law is 
full of examples of degrees of offenses; perhaps a sanctions rule 
could be organized similarly without becoming something like the 
Sanctioning Guidelines. 

One goal of focusing on culpability would be to reassure 
those making preservation decisions that they will not be subject 
to sanctions unless they have acted culpably, as defined in the 
rule. Whether culpability thresholds would in fact be as 
protective as some desire could be debated. For example, during 
the Dallas conference one hypothetical was a situation in which 
exhaustion of administrative remedies would take 90 days and a 
prospective defendant had a 90-day automatic delete function on 
its email system. The question arose regarding the trigger when 
a participant urged that service of the complaint should be the 
trigger; if so, that could not occur until after the 
administrative remedies had been exhausted. The response was 
that failing to guard against automatic deletion could be 
regarded as "willful." If "willful" is interpreted that broadly, 
it might not provide the protection some hope it would provide. 

A clear culpability threshold might not be a complete 
protection against sanctions in some exceptional cases, if it can 
be shown that the failure to preserve completely defeats the 
adversary's ability to litigate. The Category 3 draft -- 
reproduced below -- would therefore permit severe sanctions in 
"exceptional circumstances" or to avoid "Irreparable prejudice." 
So there are limits to the reassurance a culpability threshold 
can provide. 

A related concern is the question of inherent power to 
sanction. It is said, for example, that the duty to preserve is 
ultimately a duty owed to the court. Courts may accordingly have 
inherent powers to sanction the failure of parties to uphold this 
duty to the court. But that idea is at some tension with the 
impulse toward encouraging parties to work out preservation 
regimes between themselves; we expect ordinarily that where that 
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is done the court will not often refuse to accept the resulting 
regime. The parties' preservation agreement on a tailored 
preservation regime (before or after suit is filed) can readily 
be seen as satisfying any duty to the court. 

For the present, one reason why inherent authority is often 
advanced as the basis for sanctions for failure to preserve is 
that preservation orders are rare. The Committee Notes to the 
2006 amendments urged that such orders be sparingly used. A 
result, however, is that Rule 37(b) rarely provides a basis for 
imposition of sanctions because it applies generally only to 
failure to obey an order to provide discovery. When there is no 
order, there is no basis for invoking Rule 37 (b) . One solution 
to that problem is to adopt a preservation rule, but as noted the 
current inclination of the Subcommittee is not to do that. 

But it is not clear that inherent authority sanctions should 
be regarded as a serious source of preservation angst. It 
appears generally agreed that only bad faith or willfulness will 
support the imposition of inherent authority sanctions. If that 
is so, it seems that the prime source of angst -- the risk of 
being sanctioned for reasonable behavior -- should not result 
from inherent authority persisting in the background. 

One approach to the lack of a preservation order would build 
on the models of Rule 37(c) (1) and 37(d), which treat certain 
nonfeasance or malfeasance as sufficient to support resort to at 
least some 37(b) sanctions without the need for an order. Doing 
that would seemingly support a Committee Note saying that the 
goal is to supplant reliance on inherent authority for 
preservation sanctions. But that is not necessarily as 
aggressive as Rule 37(e) currently seems to be -- affirmatively 
forbidding sanctions in some instances, at least as to "sanctions 
under these rules." 

Yet another question is the continued vitality of Rule 
37 (e) , and the possibility of building on it rather than 
constructing an additional rule provision addressing preservation 
sanctions. Rule 37(e) was never envisioned as a cure-all for 
preservation issues, and was very tentative. If it provided a 
safe harbor, the harbor was not very deep or very safe. One 
possibility, therefore, might be to replace it with a new 
provision rather than adding another provision. Whether that 
would be a step backwards in handling preservation sanctions 
issues would need to be considered. 

As this brief introduction illustrates, a considerable range 
of issues will confront the Subcommittee if it proceeds to 
attempt to draft a sanctions rule. The Subcommittee's current 
thinking is that addressing these challenges is worthwhile. 

Below are four models of ways to proceed. Some of them were 
drafted with the idea that a preservation rule would also be 
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adopted, and adapting them to situations in which there is no 
such rule could be a delicate task. The first is the Category 3 
model which the Subcommittee invited the Dallas conference 
participants to focus on. The next two were submitted by 
organizations that began with the assumption that there would be 
a preservation rule . The fourth approach was sketched by a very 
experienced former corporate general counsel who endorses a 
"minimalist" approach and does not favor a detained preservation 
rule . 


It may be that some sort of "mix and match" amalgam of the 
approaches sketched below would be preferable to choosing one or 
another. They are presented here to illustrate the models now 
before the Subcommittee, and to invite reactions from the full 
Committee on whether there are features of some that seem either 
highly promising or significantly troubling. If the Subcommittee 
proceeds, it will need to determine which specifics to try to 
include in a rule draft as well as the alternative ways in which 
those specifics might be presented in rule language. Footnotes 
identify some preliminary questions that have already emerged. 

(a) The Category 3 approach 

The first example is the one presented as the Subcommittee's 
Category 3. This approach relies entirely on a "back end" rule 
provision and has no specific preservation provisions. It is 
intended to authorize Rule 37(b) sanctions whenever a party does 
not reasonably preserve, and so should generally make reliance on 
inherent authority unimportant. 

Rule 37. Failure to Make Disclosures or to Cooperate in 

Discovery; Sanctions 


***** 

(g) Failure to Preserve Discoverable Information; Remedies 


(1) If a party fails to preserve discoverable information 
that reasonably should be preserved^ in the 
anticipation or conduct of litigation, the court may [ , 
when necessary]^: 


^ Note that the phrase "discoverable information that 
reasonably should be preserved" has an inherent premise about 
trigger and scope that would likely support some Committee Note 
discussion of those topics. 

^ Whether this qualification is helpful could be debated. 
The idea is to authorize various responses to the loss of data 
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(A) permit additional discovery; 

(B) order the party to undertake curat ive‘ measures; 
or 

(C) require the party to pay the reasonable expenses, 
including attorney's fees,’ caused by the failure, 

(2) Absent exceptional circumstances [irreparable 

prejudice] , the court may not impose any of the 
sanctions listed in Rule 37(b) (2) or give an adverse- 


that would not be characterized as "sanctions." Saying they may 
be used only "when necessary" might suggest that discovery orders 
more generally are subject to that limitation. Even Rule 
26 (b) (2) (B) would not necessarily condition an order to restore 
inaccessible sources on a showing of "necessity, " much as that 
consideration could matter to judges considering what to do about 
backup tapes and the like. 

® Does "curative" have a commonly understood meaning? Would 
"other remedial" give greater flexibility? The goal here is to 
emphasize that orders that otherwise not be made are justified 
due to the loss of data. Again, this is not a "sanction," but an 
effort by the court to minimize the possible harm to a litigant's 
case resulting from another party's loss of data, 

’ Would this possibility tend to encourage claims of 
spoliation? It might be that one could, by succeeding on a 
spoliation argument, get a "free ride" for discovery one would 
otherwise be doing at one's own expense. Hopefully, it should be 
clear that discovery is made necessary by the loss of data, and 
not something that would happen in the ordinary course. But will 
there be many instances in which that is not clear? 

° This proviso is designed to authorize sanctions in the 
absence of fault in cases like Silvestri v. General Motors Corp., 
271 F,3d 583 {4th Cir. 2001), where the loss of the data 
essentially preclude effective litigation by the innocent party. 
One question is whether such instances are truly extraordinary. 

If they happen with some frequency, this may be the wrong phrase. 

The term irreparable prejudice may be preferable to focus on 
the real concern here. It would be important, however, to ensure 
that this be limited to extremely severe prejudice. Most or all 
sanctions depend on some showing of prejudice. Often that will 
be irreparable unless the "curative" measures identified in 
(g) (1) above clearly solve the whole problem. The focus should 
be on whether the lost data are so central to the case that no 
cure can be found. 
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inference jury instruction^ unless the party's failure 
to preserve discoverable information was willful or in 
bad faith and caused [substantial] prejudice in the 
litigation. 


(3) In determining whether a party failed to preserve 

discoverable information that reasonably should have 
been preserved, and whether the failure was willful or 
in bad faith, the court may consider all relevant 
factors , including : 

(A) the extent to which the party was on notice that 
litigation was likely and that the information 
would be discoverable;^'^ 

(B) the reasonableness of the party's efforts to 
preserve the information, including the use of a 
litigation hold and the scope of the preservation 
efforts 


® Is this too broad? Adverse inference instructions can 
vary greatly. General jury instructions, for example, might tell 
the jury that it could infer that evidence not produced by a 
party even though it should have had access to the evidence 
supports an Inference that Che evidence would have weakened the 
party's case. Is that sort of general instruction, not focusing 
on any specific topic, forbidden? How about the judge's "comment 
on the evidence" concerning lost evidence but not in the form of 
a jury instruction? Would this rule forbid attorney argument to 
the jury inviting to make an adverse inference if there were no 
instruction at all on the subject? 

Combining an evaluation of reasonableness and willfulness 
or bad faith in one set of factors is attractive. Often the 
circumstances that bear on reasonableness also will bear on 
intent. Would it help to add other factors that bear directly on 
intent, but also may bear on reasonableness? Examples might 
include departure from independent legal requirements to 
preserve, departure from the party's own regular preservation 
practices, or deliberate destruction. 

" Is this treatment sufficient to substitute for 
provisions about trigger? A Committee Note could add detail. 

The use of "scope" is designed to permit consideration of 
a variety of factors. The Committee Note would elaborate about 
breadth of subject matter, sources searched (including "key 
custodians:), form of preservation, retrospective reach in time, 
and so on. Cases are likely to differ from one another, and 
"scope" will hopefully permit sensible assessment of an array of 
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(C) whether the party received a request that 
information be preserved, the clarity and 
reasonableness^’ of the request, and — if a 
request was made — whether the person who made the 
request or the party offered to engage in good- 
faith consultation regarding the scope of 
preservation; 

(D) the party's resources and sophistication in 
matters of litigation,-^* 

(E) the ^proportionality of the preservation efforts to 
any’’ anticipated or ongoing litigation; and 

(F) whether the party sought timely guidance from the 
court”” regarding any unresolved disputes 


circumstances . 

“ Does this mean that an unreasonable request imposes a 
lesser duty than a reasonable request? Should clarity be the 
test here, since reasonableness of preservation efforts is 
already addressed in (B) ? 

’* This consideration seems important to address the 
potential problem of spoliation by potential plaintiffs who may 
realize that they could have a claim, but not that they should 
keep their notes, etc., for the potential litigation. Are 
resources a useful consideration here? A wealthy individual 
might be quite unfamiliar with litigation. Is this somewhat at 
war with considering whether the party obeyed its own 
preservation standards? Making those relevant to the question of 
whether preservation should have occurred may be seen to deter 
organizations from having preservation standards. It is unclear 
how many organizational litigants -- corporate or governmental -- 
actually have such standards. Does Che fact they exist prove 
that this litigant is "sophisticated"? 

This is broad, but probably the right choice. If the 
party reasonably anticipates multiple actions, proportionality is 
measured in contemplating all of them. A party to any individual 
action should be able to invoke the duty of preservation that is 
owed to the entire set of reasonably anticipated parties. 

“ This Implicitly applies only when there is an ongoing 
action. Do we need anything more than a Committee Note to 
recognize that it is difficult to seek guidance from a court 
before there is a pending action? What if there is a pending 
action, and the party reasonably should anticipate further 
actions — is it fair to consult with one court (perhaps chosen 
from among many) , pointing to the overall mass of pending and 
anticipated actions, and then invoke that court's guidance when 
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concerning the preservation of discoverable 
information . 


(b) The LCJ approach 


The Lawyers for Civil Justice proposed a very detailed 
preservation rule that included the following provision: "The 
sole remedy for failure to preserve information is under Rule 
37(e) One question about a directive like that would be 
whether "remedy" includes all managerial actions of the court 
taken in response to the loss of information. It might be odd if 
the court had more latitude to do something like order 
restoration of backup tapes if the party with the tapes had 
complied with its preservation duty than if it had not. 


Although it is not entirely clear, it may be that the LCJ 
approach contemplates supplanting current Rule 37(e). 


Rule 37. Failure to Make Disclosures or to Cooperate in 
Discovery; Sanctions 


* * * * 


* 


(e) Sanctions for failure to preserve information. Absent 

willful destruction for the purpose of preventing the use of 
information in litigation, a court may not impose sanctions 
on a party for failing to preserve or produce*"^ relevant and 
material information. ® The determination of the 


addressing other courts? 

The inclusion of "or produce" may mean that failure to 
produce material a party still possesses can only be the cause of 
sanctions in accordance with this proposed rule. It is not clear 
that this is intended to supplant the more ordinary authority of 
the court to order production and punish failure to produce under 
Rule 37 (b) . 

In general, the use of "material" has been discouraged 
as an adjective in the Civil and Evidence Rules. The concept of 
materiality was not included in Fed. R. Evid. 401; relevance as 
defined there is the sole constraint (subject to other 
considerations like those identified in later rules in the 400 
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applicability of this rule to sanctions must be made by the 
court . The party seeking sanctions bears the burden of 
proving the following:^' 


(1) a willful breach of the duty to preserve information'” 
has occurred;”” 


(2) as a result of that breach, the party seeking sanctions 
has been denied access to specified information, 
documents or tangible things;'” 


(3) the party seeking sanctions has been demonstrably 
prejudiced;”” 


series and the hearsay requirements). Similarly, Rule 26(b) (1) 
does not limit discovery to "material" information. 

”” Note the specification of burdens in the rule. This 
sort of provision directly addressed to burdens of proof may be 
desirable . 

Putting aside the question whether "willful" provides 
the suitable amount of protection, it is worth asking whether 
this provision requires proof that the person who deletes the 
information is subjectively familiar with the duty to preserve. 

”” Note that this requirement seemingly excludes sanctions 
in cases in which the party that failed to preserve completely 
deprived the other side of evidence essential to its case. The 
usual example we use of such a situation is Silvestri v. General 
Motors Corp., 271 F.3d 583 (4Ch Cir. 2001), in which plaintiff 
failed to ensure that his landlady preserved her wrecked car and 
its allegedly defective airbag but seemingly was relatively fault 
free. The district court dismissed plaintiff's case, and the 
court of appeals affirmed. 

'” This provision appears to focus the court on a realistic 
assessment of the importance of whatever has been lost. 
Nonetheless, it may often be true that the party claiming that 
preservation obligations have been breached will not be able to 
specify what was lost. 

Focus on the extent of any prejudice is surely important 
to calibration of sanctions in some instances. But to the extent 
the party must prove "willful" breach of the duty to preserve and 
specify the Information lost, is it Important to add a supposedly 
extra requirement that the party seeking sanctions prove 
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(4) no alternative source exists for the specified 
information, documents or tangible things;'* 


(5) the specified electronically stored information, 

documents or tangible things would be relevant and 
material to the claim or defense of the party seeking 
sanctions;^’ 


(6) the party seeking sanctions promptly sought relief in 

court after it became aware or should have become aware 
of the breach of duty. 


(c) The New York State Bar Ass'n approach 


Like the LCJ submission, Che New York State Bar 
Association's Special Committee on Discovery and Case Management 
in Federal Litigation proposed a preservation rule. It also 
proposed a new Rule 37 (g) : 


"demonstrable" prejudice? If so, should any sanction be limited 
to undoing that demonstrable prejudice, no matter how much bad 
faith has been proved? 

If "demonstrable prejudice" must be proved (see item 3), 
it is not clear how much this provision adds. One would think 
that if an alternative source exists for the specific information 
that was lost, it would not be possible to demonstrate that 
prej udice . 

Again, it seems that this provision may not add much to 
the prior provisions regarding "demonstrable" prejudice and 
absence of an alternative source. Perhaps the additional point 
is that the lost material be "relevant and material to the claim 
or defense." Impeachment material, for example, might not reach 
that level even though loss of it demonstrably weakened a party's 
case. Compare videos of the plaintiff playing beach volleyball 
after his supposedly incapacitating accident that were posted to 
his Facebook page but later deleted and destroyed. They would 
seem "material" to the defense case in ways that videos that 
would Impeach on a collateral matter (such as whether plaintiff 
was acquainted with a defense witness) would not be, where 
plaintiff claimed the witness was a complete stranger. So 
plaintiff's destruction of the collateral matter videos might not 
deprive defendant of information material to its defense. 
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Rule 37. Failure to Make Disclosures or to Cooperate in 
Discovery; Sanctions 


* * * 


* 


(g) Failure to Comply with Duty to Preserve 


(1) If a party or nonparty^® is shown to have failed to 

preserve documents, electronically stored information, 
or things in accordance with [the proposed preservation 
rule] , the court where the action is pending may enter 
an appropriate order; 


(A) providing for further discovery, including the 
shifting of reasonable expense of the further 
discovery to the party or nonparty that failed to 
preserve documents, electronically stored 
information, or things;^’ 


(B) requiring the party or nonparty, or the attorney 
representing that party or nonparty, or both to 
pay the movant's reasonable expenses, including 
attorneys' fees, caused by the failure, including 
expenses incurred in providing proof of spoliation 
and in making the motion; 


(C) imposing a fine upon the party or nonparty, or the 
attorney representing the party or nonparty, or 
both; 


' In its preservation rule, the N.Y. Bar Ass'n limited a 
nonparty's preservation duty to the period after a subpoena is 
served on it . 

As noted above, it would seem the court has authority to 
provide "further discovery" without a finding of violation of a 
duty to preserve. That appears to be confirmed by (g) (2) (C) (v) 
below, for it says that the "remedy" of further discovery can be 
ordered without regard to culpability. 

It may be that the existing authority under Rule 
37 (a) (5) and 37 (b) (2) (C) suffice. 
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(D) directing that matters or designated facts be 

taken as established against a party for purposes 
of the action, with or without the opportunity for 
rebuttal ; 


(E) providing for an adverse- inference jury 

instruction against a party, with or without an 
opportunity for rebuttal; 


(F) prohibiting a party from supporting or opposing 

designated claims or defenses or from introducing 
designated matters in evidence; 


(G) dismissing the action or proceeding in whole or in 
part ; 


(H) rendering a default judgment against the party; or 


(I) treating the failure as a contempt of court, if 
there has been a violation of a previous order. 


(2) The court must select the least severe remedy^” or 
sanction necessary to redress a violation of [the 
preservation rule] , taking into account all relevant 
factors, including: 


It is unclear whether or how this enumeration expands 
upon or contracts the authority now provided in Rule 37(b) (2) . 

It might be easier to invoke 37(b) (2) rather than replicate it, 
to the extent these are comparable . It might be asked why there 
is a separate listing so similar for preservation failures from 
the one already included for violation of discovery orders. 

In general, courts managing discovery are not directed 
by rule to select the "least severe" way of handling disputed 
discovery matters. True, Rule 26(b) (2) (C) 's proportionality 
provisions do direct the court to regulate discovery in a waste- 
conscious manner. This provision seems to treat "further 
discovery" as a measure the court could take subject to the 
stated limitations. It is not clear how "severity" of further 
discovery is to be measured. Could more "severe" discovery 
directives be employed with a party that has not failed to 
preserve? 
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(A) the relevance of the documents, electronically 
stored information, or things; 


(B) the prejudice suffered; and 


(C) the level of culpability of the party or nonparty 
failing in its duty:^^ 


(i) A contempt of court may be imposed only if 
the level of culpability includes bad faith; 


(ii) A dismissal or entry of default judgment may 
be imposed only if the level of culpability 
includes at least willfulness,-’^ 


(iii) An adverse-inference jury instruction, 

direction as to the establishment of matters 
or facts, or preclusion of evidence may be 
imposed only if the level of culpability 
includes at least gross negligence; “ 


(iv) A sanction may be imposed only if the level 


” The following is an example of the way in which one 
might try to tie specific culpability standards to specific 
sanctions . 

It seems likely that "willfulness" here is meant to 
refer to the conscious decision to discard the information. It 
seems that "bad faith, " as used in (i) , means conscious desire to 
prevent use of known material as evidence. Whether that would be 
assumed whenever the actor was aware of the content of the 
material discarded is uncertain. Whether an actor could be 
guilty of bad faith if not aware of the content of the material 
discarded is also uncertain. As noted above, there may be 
considerable room to debate the difference among these terms. 

” As noted in regard to the standards set in (i) and (ii) , 
it may be that there are some difficulties in application among 
these differing culpability thresholds. Another sometimes used 
is "recklessness." If discarding information without knowing its 
contents is not "willful," it may be reckless to do so without 
making some effort to know what's within. 
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of culpability includes at least 
negligence;’* 


(v) The remedy of further discovery, including 
shifting of expenses, may be ordered 
regardless of any culpability;” 


(vi) Absent exceptional circumstances, it is 

evidence of due care if a person whose duty 
to preserver under [the preservation rule] 
has been triggered timely prepares, 
disseminates and maintains a reasonable 
litigation hold.’® 


(d) The Allman "fourth way" 


Thomas Allman, a former corporate general counsel, has been 
deeply involved in consideration of responses to E-Discovery. He 
was a participant in the Subcommittee's 2000 E-Discovery mini- 
conference at Brooklyn Law School, a panelist on the topic during 
the Duke Conference in May, 2010, and an invited participant 
during the Dallas conference. He does not favor adoption of a 
detailed preservation rule, and has submitted a recommendation 
for Rule 37 revisions. The following is an attempt to Illustrate 
this approach, which is explained in his submission "Change in 
the FRCP; A Fourth Way," a paper that should be included in the 
agenda book. 


’* It seems likely that this states a premise regarding 
sanctions under Rule 37 (b) , although that has not been 
specifically investigated. 

” This statement seems generally consistent with current 
Rules 37 (a) and (b) . Note that those rules state that the losing 
party should ordinarily be required to pay the other side's costs 
of making the discovery motion unless the losing position was 
"substantially justified." Presumably a losing argument that 
preservation was not required could be "substantially justified, " 
so this could justify shifting expenses in situations not 
authorized under Rule 37(a) and (b) . 

” Although recognizing the Importance of a sensible 
litigation hold seems valuable, this provision does not fit 
easily with the others. Instead, it seems a factor to weigh in 
deciding whether a party was guilty of willfulness, bad faith, 
negligence, etc. 


80 



187 


1107PRES.WPD 

29 


Rule 37. Failure to Make Disclosures or to Cooperate in 
Discovery; Sanctions 


* * 


* * * 


(b) Failure to Comply With a Court Order. 


■*■*■*** 


(2) Sanctions in the District Where the Action is Pending 


(A) For Not Obeying a Discovery Order. If a party or 
a party's officer, director, or managing agent -- 
or a witness designated under Rule 30(b) (6) or 
31(a) (4) -- fails to obey an order to preserve 
evidence or to provide or permit discovery, 
including an order under Rule 26(f), 35, or 37(a), 
the court where the action is pending may issue 
further just orders.^’ They may include the 
following : 


* * 


* ★ 


(c) Failure to Disclose, to Supplement an Earlier Response, or 
to Admit. 


(1) Failure to Disclose or Supplement . If a party fails 
f tp preserve information that reasonably should be 


It appears that this amendment would apply only if the 
court entered a preservation order. As noted above, the 2006 
amendments cautioned against routine entry of such orders, and in 
any event they can only come into existence after the litigation 
has begun. Below, it is suggested that Rule 37(c) (1) might be 
amended to apply to failure to retain information even though 
that involves no violation of an order. 


81 



188 


30 

preserved. or 1^^ to provide information or identify a 
witness as required by Rule 26(a) or (e) , the party is 
not allowed to use that information or witness to 
supply evidence on a motion, at a hearing, or at trial, 
unless the failure was substantially justified or is 
harmless. In addition to or instead of this sanction, 
the court, on motion and after giving an opportunity to 
be heard : 


(A) may order payment of the reasonable 

expenses, including attorneys’ fees, caused by the 
failure ; 


(B) may inform the jury of the party's failure/’" and 


(C) may impose other appropriate sanctions, including 
any of the orders listed in Rule 37(b) ((2) (A) (i)- 
(vi) . 


* * 


* * 


(e) Failure to Provide Electronically Stored Information. 

Absent exceptional circumstances, a court may not impose 
sanctions under — these rules '*" on a party for failure to 


This phrase is not clearly indicated as an addition in 
the Allman submission, but it is suggested here as a way to 
supplant inherent authority and permit resort to Rule 37 (b) in 
the absence of a preservation order. The phrase itself is 
borrowed from the Category 3 approach set forth above, and should 
support Committee Note material about the circumstances warranted 
preservation in the absence of an order. 

” Note that this existing rule provision seems to invite 
something like an adverse inference instruction. 

The goal of this deletion is apparently to limit 
inherent authority sanctions. It is not designed to limit 
liability for failure to preserve information as required for 
some purpose other than anticipated litigation. For example, the 
SEC has rules on preservation of information by entities subject 
to its regulatory authority, and it sometimes imposes fines for 
failure to preserve such information. This change would no 
affect the authority of an agency like the SEC to impose such 
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provide electronically stored information lost as a result 
of the routine, [good-faith] operation of an electronic 
information system [ absent a showing of intentional actions 
designed to avoid known preservation obligations ] . 


■*■ * * •* 


■k 


fines, or to seek enforcement of them through court action. 

The bracketed possible addition is modeled on the 
recently-adopted Connecticut provision parallel to Rule 37(e) . 

If this were added, it seems that "good faith" might be deleted 
earlier in the rule, and brackets have accordingly been placed 
around those words . 

How this provision would operate with individual litigants, 
particularly injured plaintiffs, is not clear. It may be that 
such litigants do not have a "routine" for operation of their 
information systems that could earn insulation under this rule. 
For example, consider an ordinary individual plaintiff. How 
should the "routine operation" standard be applied to this 
person's email, or Facebook page? 

With regard to those litigants that do have such a routine 
system, this provision seems to insulate them against sanctions 
unless it is shown that they have intended to avoid known 
preservation obligations. Merely intending to destroy evidence 
might not be enough, unless the person knew also of the 
preservation obligation. On the other hand, a preservation 
obligation totally unrelated to anticipation of litigation (e.g., 
records of tip income) might be covered. 
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November 6, 201 1 

VIA E-MATL TO RLTLES COMMENTS@AO.USCOURTS.GOV 


Honorable David G- Campbell 
Chairman, Advisoiy Committee 
on Civil Rules 
United Slates District Court 
623 Sandra Day O'Connor United States 
Courthouse 

401 West Washington Street 
Phoenix, AZ 85003-2146 

Re: Discovery Subcommittee’s Consideration of Rule Changes Regarding Sanctions 


Dear Judge Campbell: 

As two of the plaintiffs’ bar practitioners who appreciated the opportunity to actively 
participate at the recent mini-conference in Dallas, as well as the Duke conference in May 2010, 
we w'rite to preliminarily respond to the recent fluiry of letters submitted to the Advisory 
Committee on Civil Rules and the Discovery Subcommittee by those who seek comprehensive 
revisions to the civil rules regarding preservation and sanctions for spoliation. We also wish to 
reiterate the view we expressed in the paper we submitted for the Duke conference, entitled, E- 
Discovery I'oday: The Fault Lies Not In Our Rules . . ., which has since been published in the 
Federal Courts Law Review, and the substance of which we believe is directly relevant to the 
issues that the Advisory Committee is confronting today.' In that paper, we advocated that “it is 
far too early, and the current data too flawed, inconsistent, or inconclusive to begin efforts to 


' Milberg LLP and Hausfeld LLP, “E-Discovery Today: The Fault Lies Not in Our Rules. . . 
2011 Fed. Cts. L. Rev. 4 (Febniary 2011) available at 
http:/Av'wwrfclr.org/fclr/articles/html/2010/Milberg-Hausfeld.pd£ 
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revise the Rules” and advocated that the system “give litigants, lawyers and judges time to catch 
up. Give the Rules a chance,”* 

After careful consideration of the most recent positions asserted by others who support 
significant rule changes, our views have not changed.^ We do not deny that preservation in 
modem litigation is sometimes expensive. Similarly, we also recognize that on some occasions, 
there have been different standards imposed by courts regarding preservation and spoliation. 

Our observation of the Discovery Subcommittee’s deliberations since we published our paper 
malces clear, however, that revising the rules to achieve bright-line guidance will inevitably lead 
to increased litigation about discovery rather than the merits, be extremely difficult to achieve, 
may (as pointed out by the Department of Justice and others) lead to unintended consequences, * 
and will almost certainly result in unfairness to some litigants in an effort to lower litigalion costs 
for others - often in the very' circumstances w'here the litigants w'ho suffer tlie consequences are 
those that have been aggrieved by some alleged misconduct and are precluded from having their 
day in court by reason of the now nonexistence of evidence necessary to making their case. 

Tellingly, some commentators, like Lawyers for Civil Justice (“LCJ"), have used this 
latest “crisis” as an opportunity to propose rule amendments that w-ould go far beyond rule 
guidance on these topics and would, instead, scale back discoveiy in a way that would be 
unprecedented since the adoption of the Rules in 1938. However, the Federal Rules are not 
intended to serve the interests of any particular group or litigants of a particular size, but rather 
are to be “construed and administered to secure the just, speedy, and inexpensive determination 
of every action and proceeding.”’ Indeed, effective implementation and application of the Rules 
serves to ensure the equitable administration of justice. 

Following the Duke Conference in May 2010, the Discovery Subcommittee was assigned 
to investigate possible changes to the rules governing preservation of discoverable infonnation 
and sanctions for failing to preserve. For over a year, the Discovery Subcommittee 
has been studying possible rules amendments. The Subcommittee has reviewed submissions. 


^ Id. at 2. (“Those who are educated about the rules and creative in their use will save 
themselves, their clients and the courts a great deal of time and money. Those who are not will 
continue to blame the rules, never realizing that ‘the fault lies not in our rules, but in 
themselves,”’ (citing, with apologies, to Willlam Shakespeare, Julejs Caesar act 1, sc. 2)). 

See also Ariana J. Tadler and Henry J. Kelston, “Working Toward Normalcy in E-Discovery,” 
New York Law Journal (October 3, 201 1). 

See Letter to The Honorable David G. Campbell from Tony West, .Assistant Attorney General, 
Department of Justice, dated September?, 201 1. 

■ Fed. R. Civ. P. 1 (emphasis added). 
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studies and surveys, and at least six different rules proposals/’ The Subcommittee also convened 
a mini-conference in September 201 1 "to educate the Discovery Subcommittee and assist it in 
developing possible recommendations for the full committee on preservation and sanctions 
issues." 


In advance of the November 7-8 Advisory Committee meeting, the 
Discovery Subcommittee published a 31-page Memorandum (the “Subcommittee 
Memorandum”) detailing the work it has done and describing the "difficulties and promises of 
rulemaking to address the widespread concerns" about preservation and sanctions. The 
Subcommittee Memorandum clearly conveys the Subcommittee’s conclusion that revisions to the 
Riles governing preservation should not be considered at this time: 

• "In sum, the Subcommittee has reached a consensus that the difficulties that would 
attend trying to devise a preservation rule outweigh its likely usefulness."^ 

• "The Subcommittee's current thinking has reached a consensus on the proposition that it 
should continue work, but focusing on a sanctions rule rather than a preservation nile."® 

• "The focus of the discussion at the [November 7-8 meeting of the Advisory Committee] 
will largely be whether the Subcommittee should pursue the general approach it has 
identified as presenting the most promise and the fewest difficulties - some change to 
Rule 37 designed to guide use of sanctions rather than a nile explicitly addressing the 
specifics of preservation obligations. Beyond that, the November discussion could 
address the son of approach to sanctions that seems most promising."® 

The Subcommittee has outlined the intended path of pursuit at this time. There can be no doubt 
that exercised focus on that path - regardless of wlicdier those who wish to comment agree or 
disagree with this path - will be most productive at this point. 

Regarding a possible amendment on the subject of sanctions, the Subcommittee's "initial 
consensus [is] that work should continue to design a sanctions back end' rule.""’ How’ever, the 
Subcommittee Memorandum also acknowledges that a considerable range of issues will confront 


® Notes of Conference Call, Discovery Subcommittee, Advisory Committee on Civil Rules, 
Sept. 13, 2011 at 1. 

® Subcommittee Memorandum at 14. 

* Subcommittee Memorandum at 1 . 

® Subcommittee Memorandum at 3-4 (emphasis added). 

Subcommittee Memorandum at 14. 
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the Subeommittce if it proceeds to attempt to draft a sanctions rule, ineluding uneertainty as to 
what the word "sanction" even means. The Memorandum presents four versions of potential 
amendments on sanctions, along with dozens of footnotes identifying "preliminary questions that 
have already emerged." Answers to those questions and issues attendant to the pros and cons of 
such a proposed rule change must be treated as the task at hand. 

in stark contrast to the careful consideration of the Discovery Subcommittee, the recent 
submissions to the Advisory Committee by several corporations and members of the corporate 
defense bar continue to urge immediate and sweeping rule amendments that focus on 
preservation and would go so far as to reduce the scope of discovery' and largely extirpate the 
longstanding prohibition against spoliation of evidence. The retrogressive amendments proposed 
in these submissions go far beyond anything the Discovery Subcommittee has recommended or, 
indeed, even considered. In particular, submissions by Microsoft, Robert Owens, LCJ and 
others advocate for rule amendments that would, among other things: 

(a) allow discovery' of ESI only where the material is "necessary' to the case; the outcome 
of the litigation must depend on it;"** 

(b) jettison fundamental principles of fairness and justice that have been embodied in law 
of spoliation since well before the age of ESl;’^ and 

(c) permit the destruction of relevant evidence — even intentional destruction — unless 
the party prejitdiced by the destruction can prove (i) that the outcome of the litigation 
depended on the evidence that no longer exists, AND (ii) the state of mind of the 
spoliating party, specitically, that the evidence was destroyed with the "intent to 
prevent use of the information in litigation."*' 


' ' Lawy'ers for Civil Justice et ah, “The Time is Now: The Urgent Need for Discovery Rule 
Refonns,” submitted to Civil Rules Advisory Committee on October 31, 201 1 at 6, 

*** Letter to The Honorable David G. Campbell from Robert D. Owens, October 24, 20 1 I at 2, 9 
(asserting that the “radical . . . new assumption that affirmative steps to preserve [are] legally 
required” should be overturned); Letter to The Honorable David G. Campbell from Microsoft, 
August 3 1, 2011 at 2 (advocating a “bright-line rule that provides sanctions for spoliation only in 
the case of ‘w'illful destruction’ and prejudice to the requesting party ”). 

*' “The Time is Now,” supra nil at 24 (“Sanctions on a party for failing to preserve or produce 
relevant and material electronically stored information should be determined by intent to prevent 
use of the information in litigation.”) and at 7 (“It is no longer enough that ESI might be 
relevant; it must also be material. Put another way, it is not enough for ESI to have a possible 
relationship to the issues of the litigation. The ESI must be necessary to the case; the outcotne of 
the litigation must depend on it ”). 
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Some of these submissions have been published only within the past week, effectively 
precluding a fiill response in advance of the November 7-8 meeting, and, in many instances, 
repeat points previously made and considered by the Subcommittee in reaching its consensus to 
focus on whether it should pursue some amendment to Rule 37 to provide some guidance in the 
context of sanctions. 

Although w'e continue to plow' through the submissions and are determining whether to 
submit a more substantive response, in the interim, we feel bound to note that some of the 
arguments contained in the recent submissions are built on hyperbole, faulty premises, tactual 
distortions, and misstatements of the history and present state of the law of spoliation, For 
example, LCJ and Mr. Owens repeatedly suggest that the duty to take affirmative steps to 
preserve relevant evidence is the recent creation of a few misguided district court judges. Mr. 
Owens refers to a “radical . . . new assumption that affirmative steps to preserve [are] legally 
required,” and opines that ''[t]he regime of affirmative preservation and oversight that Zubulake 
and its progeny launched is overkill and ... should be overtunied." The LCJ writes: “In the past 
decade, however, that rule somehow shifted into an affirmative duty to preserve material that 
may become relevant to a dispute,” This is just not so. Spoliation has long been defined as “the 
destruction or material alteration of evidence or the failure to preserve properly for another's use 
as evidence in pending or reasonably foreseeable litigation.” See West v. Goodyear Tire & 
Rubber Co., 167 F.3d 776, 779 (2d Cir-1999) (citing Black's Law Dictionary' 1401 (6th ed.l990)) 
(emphasis added). 

In sum, we urge the Advisory Committee and the .Subcommittee to remain focused on the 
path they have now set based on its review' and consideration of discussion and submissions 
made to date. We remain of the mind that any rule amendments regarding preserv'ation and 
spoliation sanctions are premature for the reasons that w'C shared in our paper and at the mini- 
conference. And we continue to believe that the current Rules are more than adequate to address 
these issues, and given time, the courts will harmonize much of the common law on preservation 
and sanctions, Just as they have done for other e-discovery issues,'" We understand, how'ever, 
that the Advisors' Committee and Subcommittee are determined to address w'hether they should 
pursue some change to Rule 37 regarding the use of sanctions, .Although we are not proponents 
of such a change, we welcome the opportunity to participate in the process for w'e are reminded 
of this admonition about amending the Rules: 


The overheated rhetoric of certain participants in the process is often amplified to near-hysteria 
in the echo chamber of the hlogosphere, a phenomenon that does not contribute to meaningful 
dialogue or constructive solutions. For example, a recent article on the “Inside Counsel” website 
contained this lead: “According to a cacophony of surveys, reports and anecdotal evidence, the 
American litigation system is teetering on the brink of collapse, due in large part to complex 
electronic discovery issues.” 

See Ariana J. Tadler and Henry J. Kelston, “Working Toward Normalcy in E-Discovery,” New 
York Law Journal (October 3, 201 1). 
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The peivasive and substantial impact of tlie [R]u!es on the practice 
of law in the federal courts demands exacting and meticulous care in 
drafting [RJule changes. 

These words are particularly apt here, and we respectfully urge the Advisory 
Committee and the Discovety Subcommittee to proceed with caution as they consider 
proposals that would have a far-reaching effect on how discovery is conducted and 
justice is achieved- 


Respectfully submitted, 
s/ Ariana J. Tadler 


Ariana J. Tadler 
Milberg LLP 


s/ William P. Butterfield 


William P. Butterfield 
Hausfeld LLP 


AJT:sm 


Thomas F. Hogan, Admin. Office of the U.S. Courts, Summary' for the Bench and 
Bar (Oct. 2011), httpu'/ww'W'.uscourts.gov/RulesAadPolicies./FederalRulemaking/ 
RulemakingProcess/SummaryBenchBar.aspx . 
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I. Introduction 

Those svho are educated about the rules and creative in their use will 
save themselves, their clients and the courts a great deal of time and 
money. Those who are not will continue to blame the rules, never 
realizing that “the fault lies not in our rules, but in themselves. 

The Advisory Committee on the Federal Rules of Civil Procedure got it 
right when it recognized electronically stored information as a fimdamcntal 
component of discovery^ Electronic discovery has enhanced parties’ 


With apologies to William Shakespeare, Julius Caesar act 1, sc. 2. 
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abilities to uncover the facts of the case. It serves a fundamental tenet of 
American jurisprudence, in that it permits cases to be resolved based on the 
merits — merits that have become increasingly' hard to destroy or cloak. 
Unlike the paper shredder of days past, destroying evidence today requires a 
level of technological sophistication that few can master. Tire trutli lives on 
m electronic format, m a complex, ramified trail that is not easily hidden. 
As a result, electronic discovery has brought about new levels of 
accoimtability in litigation. However, rather than being heralded, electronic 
discovery' is relentlessly criticized, undermined by oft-repeated hyperbole, 
and rejected as a scourge by many practitioners and clients who refuse to 
take adequate responsibility' for management of their information. 

Less than four years after they became effective, the 2006 e-discovery' 
amendments to the Federal Rules are under attack. We are told that our 
discovery' system is “broken” and that electronic discovery is a “nightmare” 
and a “morass” and “[t]he bigger the case, the more the abuse and the 
bigger the nightmare.”^ The Rules are even blamed for things they were 
never intended to address, like information preservation, which is primarily 
subject to common law rather than rule-based authority'.^ Based on 
unscientific surveys taken from the wrong polling sample,^ we are asked to 
consider many dramatic and ill-conceived changes to our legal system, 
despite the fact that the prescription suggested in various permutations — 
less pretrial discovery — has been tried before and was ultimately and 
resoundingly rejected. Never before has the old adage been more 
applicable: those who do not Icam from history arc doomed to repeat it. 

Less pretrial discovery, like the kind that existed before the enactment 
of the Federal Rules, led to long, meandering trials that clogged the courts, 
prevented the testing of unmeritorious cases with facts that might lead to 
settlement, and rewarded “gotcha” tactics over resolving cases on the 
merits. Yet, today, motivated parties gloss over the lessons of the past and 
continue to advoeate for less pretrial discovery by tirelessly campaigning 
for limits on electronic discovery. Make no mistake, advocating for Innits 
on electronic discovery' is merely code for “less discovery” and, 
consequentially, concealment of the truth. 

To be sure, diseov'ery ean be expensive and time eonsuming, and the 
fact that well over 90% of all information is now created and stored 
electronically is a factor in the expense and complexity of discovery in 


^ Americ.vn College of Trial Lawyers. Fin.yl Report on the Joint Project of the 
Arierican Coleege of TRLiVL Lawy'ers Task Force on Discovery and the Institute for 
THE ADVANCERENT OF THE ARERICAN LEGAL SYSTEM, at 2 (Mar. 11, 2009), 

littp:/Avww.actl.coin/AM/TeniplaTeRedirect.cfni?templaTe=/CM/CoiiteiitDisplay.cfni<feContentID 
=4053. 

Dd at 12-14. 

'' See it^ra note 46 and accompanying text. 
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modem litigation. But the critics have it wrong: e-discovery is not tire 
problem. One cannot simply ignore tliat most reeords are eleetronie, and 
therefore blame that fact for most of the perceived ills in our discovery' 
system. And similarly', one cannot blame the 2006 mle amendments for 
recognizing that fact, and for addressing, head-on, issues that will not go 
away. Rather, attorneys and judges — many of whom admittedly face a steep 
learning curve — have to throw out the paper playbook and adapt to the 
digital world in which we live. Boxes are out, gigabytes are in. 
Highlighters are out, tagging is in. Maldng dozens of paper duplicates is 
out, linguistically analyzing email communication is in. Paper solutions 
will not solve electronic problems. We must use technology to review 
technology. We must eclipse our proto-digital past, and embrace the reality 
tliat discovery is just different now. 

Are the 2006 Rules amendments perfect? Tliey are not. Must tire 
Rules be modified? Perhaps some tweaking is in order. But we submit that 
it is far too early, and the current data too flawed, inconsistent, or 
inconclusive to begin efforts to revise the Rules. In other words, give 
litigants, lawyers and judges time to catch up. Give the Rules a chance. 

A recent surv'ey conducted by the American College of Trial Lawyers 
(ACTL) and Institute for the Advancement of the American Legal System 
(lAALS) is one of the more prominent sources of criticism of the 2006 
amendments, and the perceived need for reform. The ACTL and the 
lAALS suggest radical changes to the Federal Rules, including: 

(1) the replacement of “notice pleading” with fact-based 
pleading; 

(2) limitations on the scope of discovery (i.e., changes in the 
definition of “relevance”); 

(3) limitations on persons from whom discovery can be sought; 

(4) limitations on the types of discovery (e.g., only document 
discovery, not interrogatories); 

(5) numerical limitations (e.g., only 20 interrogatories or 
requests for admissions; only 50 hours of deposition time); 

(6) elimination of depositions of experts where their testimony 
is strictly limited to the contents of their written report; 

(7) limitations on the time available for discovery; 

(8) cost shifting/co-pay mles; 

(9) financial limitations on discovery; and 

(10) discovery' budgets that are approved by the clients and the 
court.’ 


See supra note 2, at 5-6, 10-11. 




200 


2011] E-Discovery Today 5 

Lawyers for Civil Justice, a national organization of corporate counsel and 
defense lawyers, has advanecd a similar agenda.® 

The proposed cure is far worse than the purported ills of electronic 
discover}'. One cannot overstate the adverse effect that some of these 
proposals would have on our legal system. Our entire system of 
jurisprudence is based on adequate disclosure; take that card from the 
bottom of the pyramid, and we must be prepared to re-build the entire 
foundation of that system. Would summary judgment motions be a fair 
way of diverting cases from trial if, due to lack of pretrial discover}', the 
“real evidence" was only revealed at trial? Or worse, would it be fair if 
meritorious claims were prevented from reaching trial? Examples abound 
of how limiting pretrial discovery would impact other fundamental tenets of 
our legal system. 

In many ways, adopting these suggestions would return us to the pre- 
1938 world that visionary legal scholars such as Roscoc Pound, Judge 
Charles Clark and Professor Edson Sunderland rejected. Rather than 
having a system based on an “open and evenhanded development of the 
facts underlying a dispute, so that justice may be delivered on the merits,”’ 
these proposals would effect drastic changes in discovery at the expense of 
our core principles. 

Discovery, including electronic discovery, and the facts it brings to 
light, is wortli protecting. We suggest that there are less drastic alternatives 
to address the purported concerns of those who histrionically claim 
discover}' is going to break the back of our justice system. Tliese 
alternatives include: 

• Increasing awareness and reliance on the proportionality 
standard embodied in Rule 26(b)(2)(C); 

• Earlier and more active judicial management of cases; 

• Increasing the level of cooperation among counsel; 

• Taking advantage of Federal Rule of Evidence 502 and 
otlier creative solutions to reduce the cost of privilege review; 

• Adopting new technology in the management and retrieval 
of records; 


See Defense Bar Calls for Changes lo the Federal Rules of Civil Procedure: Meaningful 
Amendments Needed tolmprcA’e the Administration of Justice in the Federal Courts, 
Metropolitan Corp. Cotjns. Mag., Aug. 2010, at 24, available at 
http://www.lfcj .com^articles.cfm?articleid=4 (last visited Feb. 22, 2011). 

' See Am. Floral Servs., Inc. v. Florists’ Transworld Deliver>' Ass’n, 107 F.R.D. 258, 260 (N.D. 
111. 1985). 
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• Enhancing the level of attorney and judicial education 
regarding electronic discovery' topics; 

• Greater acceptance and use of sanctions to address and 
curtail discovery abuses. 

These measures, discussed herein, working in conjunction with the present 
Rules, present a realistic opportunity to address the most serious problems 
without gutting the laudable gains that discovery has provided our legal 
system. 

II. State of tiie Union 

A. The Reality of Electronic Discovery and the Data Deluge 

There is no dispute that the discovery’ process in litigation today 
involves vast quantities of electronically stored infomiation (“ESI”). 
Electronic discovery has grown over the past few decades as computers 
became standard fixtures in the corporate world, but it is largely during the 
last decade that litigators have seen discovery dominated by ESI, creating a 
veritable data deluge.** As of 2003, 92% of new information was stored on 
magnetic media (electronically stored), and only 0.01% of new information 
was on paper.® Discoverable information is now found not only on desktop 
computers and network servers, but on PDAs, smart cards, cell phones, 
drumb drives and backup tapes, as well as in bookmarked files, temporary’ 
files, activity logs, Facebook accounts, and text messages, to name just a 
few examples.’” By 2011, the amomit of digital data in existence w'ill be 
ten times the amount in 2006.” 

The rate of document propagation was limited when information was 
confined to paper format, but electronically stored information can be 
disseminated in vast quantities to thousands of people instantly, and the 
more act of reading and editing this information creates exponentially more 


See generally SIIIRA A. SCIIEINDLIN & DANIEL J. C.APRA, ELECTRONIC DISCOVERY AND 
Digital Evidence: Cases and Materials 39-57 (Thomson Reuters ed. 2009). 

’ Regents of the University of California, Ho\f Much Information?, UC Berkeley School of 
InforIvIATION, (2003), http://www2.sinis.berkeley.edii'^researcli/projects/liow-mucli-into- 
2003/execsiim.htm (last visited Feb. 2, 2011) (7% of new infomiation was stored on film, and 
0.002% was stored on optical media); see also Patrick J. Burke & Daniel M. Kummer, Controlling 
Discovery Costs^ Legal Times, Aug. 18, 2003, at 19 (‘'93 percent of business documents are 
created electronically; most are never printed”). 

Janies N. Dertouzos, et ah, The Legal and Economic Implications of Electronic Discoy’ery: 
Options for Future Research, 1-2 ELAND Institute for Civil Justice (2008), available at 
littp:/Avww.rand.org/pubs/occasional_papers/OP183. 

The Diverse and Exploding Digital Universe, E)C, Mar. 2008, 2, httpF/vvww.emc.com/collatera 
l/analyst-reports/diverse-exploding-digital-universe.pdf. 
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data.'^ Today, a lawsuit between corporations may' involve “more than one 
hundred million pages of diseovery documents, requiring over twenty 
terabytes of server storage space. 

The failure to address electronically stored information adequately in 
discovery' today may constitute malpractice, as most businesses create much 
of their information electronically and do not convert the majority of their 
business records into paper in the ordinary' course of business. Attorneys 
who do not adapt to this new reality will not survive in the evolving legal 
market,''^ and their failure to embrace and use the Federal Rules to conduct 
effective e-discovery not only disadvantages dieir clients, but also increases 
the burden on their adversaries and die courts, and most importantly, 
undermines the fair administration of justice. 

B. The Essential Role of Discovery in American Jurisprudence: Valuing 
Fair Resolution on the Merits Over Gamesmanship 

Prior to the adoption of the Federal Rules of Civil Procedure in 1938, 
pretrial discovery was rare in U.S. courts.'^ Preparation for trial involved a 
series of formal pleadings upon which the opposing party' was forced to rely 
for discovery, putting “a premium on gamesmanship at the expense of 
concealing critical facts until trial. The depositions available in die 
federal courts fell into narrowly defined categories, virtually unchanged 
since the Judiciary Act of 1789. Lawyers often proceeded to trial with 
only the smallest amovmt of information about their opponent's case. 


Id. at 8. 

The Sedona Conference, The Case for Cooperation, 10 Sedona Cone. J. 339, 356 (2009) 
(citing David M. Trubek, et al., The Costs of Ordinary Litigation, 31 UCLA L. Rev. 72, 89-90 
(1983); Robert Douglas Brownstone, Collaborative Navigation of the Stontty E-Discovery Seas, 
IORtch. J.L. &TRCH. 53, at"^2l (2004)). 

Ralph Losey, Plato ’s Cen’e: Why Most Lawyers Love Paper and Hate E-Discovery and What 
This Means to the Future of Legal Education, ‘'E-Discovery Team,” http://e- 
discoveryLeam.coni/2009/08/1 l/plaLos-cave-\vliy-mosl-lawyers-love-paper-and-hale-e-discovery- 
aiid-wliat-tliis-means-to-the-future-of-legal-education/ (last visited Feb. 6, 2011) (“Moreover, 
once the winds of change become obvious, law firms of the future will be forced to put the paper 
dinosaurs out to pasture well before their prime. That will be the only way they can survive, the 
only way to try to regain their standii"^. Early retirement may become mandatory, especially for 
trial lawyers, as they are no longer able to understand what is really going on.”). 

See 2 James Wm. Moore, et al., Moore's Federal Practice 2445-55 (1st ed. 1938); P.S. 

DYRR-SVfTTTT, FEDRRAT, EXAMINATIONS BRRORR TRTAI, AND DRPOSITTONS PRACTICR AT FlOMR 

AND Abroad § 58 (1939). 

The Case for Cooperation, supra note 13, at 346; see 6 James Wm. Moore, et al, Moore's 
Federal Practice § 26.02 (3d. ed. 2008); George L. Paul & Jason R. Baron, Information 
Inflation: Can the Legal System Adapt?, 1 3 RICH. J.L. & TECH. 10, 28 (2007). 

In some jurisdictions, discovery before trial by means of deposition was obtained only on 
written interrogatories submitted with leave and approval of court. 1922 Mass. Acts 328. In 
others, discovery could be obtained only by means of an oral examination before a special master. 
See R.S.C., O. XXXI, Rule 1. Annual Practice (1928) 517 (Eng.). 
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Not only did tlie outcome of litigation often hinge on the ability of 
counsel to produce surprise evidence or to counter the tricks of their 
opponents, but the absence of meaningful discovery also created huge 
inefficiencies in case preparation. Lawyers in the pre-1938 era faced two 
equally unpalatable options when preparing for trial, described here by 
Edson Sunderland, primary author of the discovery provisions of the 
original Federal Rules: 

If a lawyer undertakes so to prepare his case as to meet all the 
possible items of proof which his adversary may bring out at the trial, 
or to meet all the assertions and denials which his adversary has 
spread upon the record, much of his effort will inevitably be 
misdirected and will result only in futile expense. If, on the other 
hand, he restnets his preparation to such matters as he thinlcs his 
adversary will be likely to rely upon, he will run the risk of being a 
victim of surprise.'® 

Practitioners of the day also recognized that extremely limited 
discovery' led to limited settlement possibilities, for it was only when the 
facts were revealed at trial that counsel could determine whether their client 
should have avoided the risk and expense associated with proceeding to 
trial by settling earlier. As Sunderland w'rote: 

[S]o long as each party is ignorant of what his opponent will be able 
to prove, their negotiations have nothing substantial to rest upon. 
Many a case w'ould be settled, to the advantage of the parties and to 
the relief of the court, if the true situation could be disclosed before 
the trial begins.'® 

As a result, the courts were inundated with trials and severely burdened by 
the resulting monetary costs."® 

The adoption of the Federal Rules of Civil Procedure in 1938 marked 
a fundamental turning point in American jurisprudence transforming 
litigation from a “cards-close-to-tlie-vesF’ approach to an “open-deck” 
policy'.^' Tire Federal Rules souglit “to facilitate open and evenhanded 
development of the facts underlying a dispute, so that justice may be 
delivered on the merits and not shaped by surprise or like tactical 


RdsoTi R. Sunderland, Scope and Method Of Discovery Before Trial, 42 Yat.R T..J. 8611, 864 
(1933). 

'“Id at 865. 

See Charles E. Clark & Harr>' Shulman, Jiiiy Trial In Civil Cases — A Study In Judicial 
Administration, 43 Y.ALE LJ. 867, 871 (1934) (noting that alter a study ot the Superior Court of 
New Haven County, sitting at New Haven, Connecticut — a trial court of general jurisdiction — it 
handled 38-130 jury trials each year from 1919 to 1930, spending, on average, 44 percent of their 
year in trial). 

Am. Floral Ser\>s. , supra note 7. at 260. 
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stratagems.”"^ “[T]he liberalization of discover^' beginning in 1938 with the 
adoption of the Federal Rules was designed to promote the resolution of 
disputes . . . based on faets underlying the claims and defenses with a 
minimum of court intervention, rather than on gamesmanship that 
prevented those facts from coming to light entirely, or at least far too late in 
the process to serv'e the fair and efficient administration of justice.”"’ 

As expected and intended, the expanded scope of discovery under the 
Federal Rules not only promoted resolution on the merits over ambush 
advocacy, but also conserved judicial resources by facilitating a higher rate 
of settlements.^"' “[Djiscoverj^ was designed ... to narrow the issues for 
trial, to lead to the discovery of evidence, and to foster an exchange of 
information which may lead to an early settlement.”"^ While the Rules have 
been amended over time, the role of broad discovery in promoting 
settlement is no less important today than it was in 1938, “permitting each 
side to assess the strengths and weaknesses of their cases in advance, 
frequently making trials unnecessary because of informed settlement.”^"’ It 
is also well-established that discovery encourages settlement from an 
economic perspective.^’ 

Electronic discovery has already proven to be an extremely effective 
tool for uncovering critical evidence that would otherwise be concealed, 


Id:, see also Rozier v. Ford Motor Co., 573 F.2d 1332, 1346 ('5th Cir. 19781. 

The Case for Coopenilion, supra note 13, at 345. 

riiis effect was anticipated. ‘’[I Jlie right of free and unlimited discovery before trial . . . [will] 
probably result in the disposition of mueh litigation without the need of trial.'’ Martin Conboy, 
Depositions, Discovery and Summary Judpnents. Address at the American Bar Association 
Annual Meeting in 22 A.B.A.J. 881, 884 (1936); see also Zolla v. Grand Rapids Store Equip. 
Corp., 46 F.2d 319, 319-20 (S.D.N.Y. 1931) (“In view of several illuminating experiences which I 
have had in cases pending in the English courts, 1 feel hospitable to every form of interlocutory 
discovery .... The rationale of this attitude is, of course, not only that the court wants to know 
the truth, but also that it is good for both the parties to learn the truth far enough ahead of the trial, 
not only to enable them to prepare for trial, but also to enable them to decide whether or not it may 
be futile to proceed Lo trial.”). 

Westhemeco Ltd. v. N.II. Ins. Co., 82 F.R.D. 702, 710 (S.D.N.Y. 1979) (citation omitted). 

Stephen N. Subrin, Fishing Expeditions Allowed: The Historical Background of the 1938 
Federal Discovery Rules, 39 B.C. L. REV. 691, 716 (May 1998) (citing Edson R. Sunderland, 
Improving the Administration of Civil Justice, in 1 67 Annals of the AFtERiCAN Academy of 
Political and Social Science 60-83 (1933); George Ragland, Jr., Discovery Before 
Trial 17-18, 334 (1932)); see also The Sedorra Corrference Cooperatiorr Proclarnatiorr. 10 
Srdona Cone. .T. 33 1 , 332 (2009); The Case for Cooperation, supra note 1 3, at 345; Bergstrom, 
Inc. V. Glacier Bay, Inc., No. 08-50078, 2010 WL 257253, at *2 (N.D. III. Jan. 22, 2010) (“There 
is a strong public policy in favor of settlement. Frank discussion and exchange of information is 
required Lo facilitate setllemenl.”), 

“A full exchange of the information . . . enabl[es] each party to form a more accurate, and 
generally therefore a more convergent, estimate of the likely [case] outcome.” RICHARD A. 
Posner, Economic Analysis of Law 571 (6th ed. 2003); see also Robert G. Bone, Civil 
Procedure: The Econoeiics of Civil Procedure 203 (2003) (characterizing discovery 
similarly). 
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thus playing a vital role in tlie search for truth (and, not coincidentally, 
often inducing settlements as well). 

Many significant cases today are won or lost by email, text messages, 
and instant messages. Tliese kind of informal, quick communications 
are a gold mine of useful infomiation. Tliej^ often reveal what people 
were really thinking and doing, and contradict what they later say 
they were thinking and doing. 

E-mail, written in the seeming isolation of one’s office, continues to 
contain a shocking level of candor. To recount just a few examples: 

• In a case against UBS, the defendant’s own emails revealed 
that UBS employees denigrated the investment-grade securities 
(sold to the plaintiff) as “crap” and “vomit 

• In a Massachusetts case concerning the dangers of the anti- 
obesity drag combination Phen-Fen, the court admitted into 
evidence an email from a corporate executive asking, “can I look 
forward to my waning years signing checks for fat people who 
arc a little afraid of some silly lung problem?”^” 

• Credit Suisse First Boston (CSFB) investment banker, Frank 
Quattrone, was convicted of obstructing investigations of 
CSFB’s stock offerings. One critical piece of evidence was an 
email that Quattrone forwarded to CSFB employees, after 
learning of the investigation, instructing them that it was “[t]ime 
to clean up those files. 

As these cases demonstrate, electronic discovery has enhanced parties’ 
ability to imcover tlie facts of the case. Electronic discovery serves tlie 
fundamental tenet of American jurisprudence in that it permits cases to be 
resolved based on their merits. 

E-discovery is not just a fact of life — it is an extraordinarily valuable 
tool for culling the masses of data held by litigants to find the relevant and 


Ralph Losey, Email Wins Cases. E-Discovery Team Blog (Jan. 2. 2010), http://e- 
discoYervteam.com/?s=sav+stupid+things ( last visited Feb. 6, 201 1). 

Pursuit Partners, LLC v UBS AG, 48 Conn. L. Rptr. 557 (Conn. Super. Ct. 2009). 

SIcibniewsti v. Am. Home Prods. Corp., No. 99-0842, 2004 WT. 5628157, at "^2 (W.D. Mo. 
Apr. 1, 2004). 

United States v. Quattrone, 441 F.3d 153, 165 ('2d Cir. 2006); see also In re 
Bridgeslone/FiresLone, Inc. Tires Prods. Liab. Lilig., 470 F. Supp. 2d 917, 925-26, amended by 
470 F. Supp. 2d 931 (S.D. Ind. 2006) (noting “smoking gun” e-mail revealed evidence of judge 
tampering in Mexico); Siemens Solar Indus, v. Atl. Richfield Co., No. 93-1 126, 1994 WL 86368, 
at *2 (S.D.N.Y. Mar. 16, 1994) (recounting the plaintiffs discovery' of e-mails “reveal[ing] 
beyond peradventure” that the defendant praised its new product yet knew it “was not 
commercially viable”). 
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significant needles buried in the haystack. Because ESI is different in 
nature from paper-based documents, c-discovery does raise new concerns 
and problems for which solutions need to be found. However, those 
problems can be solved without rule changes that would impose significant 
limits on discovery, and thereby, undermine the search for facts. The 
purpose of this paper is to highlight those solutions — some of which already 
exist and others of which are within reach — which, m conjunction with the 
present Rules, address the most senous problems attending e-discoveiy' 
without sacrificing the quest for just resolution on the merits. 

C. The 2006 Amendments to the Federal Rules Were Designed to Address 
the Unique Issues Raised by Electronic Discovery 

In 2006, the Federal Rules were amended to address the unique 
aspects of electronic discovery, and “to assist courts and litigants in 
balancing the need for electronically stored information with the burdens 
that accompany obtaining it.”^^ The amended Rules “recognize some 
fundamental differences between paper-based document discovery and the 
discover}^ of electronically stored information, and they continue a trend 
that has become quite pronounced since tlie 1980s of expanding the role of 
judges in actively managing discovery' to sliarpen its focus, relieve its 
burdens, and reduce costs on litigants and the judicial system.”” However, 
it was widely recognized that the ehanges to the Rules were only one part of 
the solution; practitioners needed to evolve their thinking to keep abreast of 
the reality of ESI and electronic discovery. As authors George Paul and 
Jason Baron explain: 

For complex cases involving vast amounts of information, the new 
federal niles mandate a change in the practice of law. Clearly, 
parties will need to act in a more sophisticated and transparent 
fashion to disclose electronically stored information in their 
possession .... [A] now way of thinking about the process of 

discovery is in order.” 

While the litigation process may always be viewed by some as an 
opportunity to hide the ball until trial, the Federal Rules, since their 


Jason Fliegel. Electronic Discovery in J.arge Organizations, I 5 Rtch. J.T.. & Tf.CH. 1 , 7 (2009). 

Kenneth J. 'W'lthQTS, Electronically Stored Information: The December 2006 Amendments to the 
Federal Rules of Civil Procedure, 4 Nw. J. Tech. & Intell. Prop. 171, T[ 7 (2006), available at 
hLLp://\vww. law. norLhwesLem.edu/journals/nj Lip/v4/n2/3; see also CoK/iM. On Ct. Admin. & Case 
Mgmt., Judicial Conference Of The U.S., Civil Litigation Management 
Manual 8 (2001), available at hTtp://www.Qc.gov/public/liome nsf/autoframe?openfomi&url_l=/ 
public/ home. nsl7inavgeneral?openpage&url_r=/public/home.nsTpages/814. 

George L. Paul & Jason R. Baron, Information Inflation: Can the Legal System Adapt?, 13 
Rich. J.L. & Tech. 10, 21 (2007), assailable at http://law.richmond.edu/jolt/vl3i3/articlel0.pdf. 
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inception, have been intended to deter diat type of conduct and place a 
premium on a fair resolution on the merits. The 2006 amendments are no 
different, and we should not give in to obstreperous pleas to return to the 
days of limited discover^' and trial by fire, particularly when the Rules have 
facilitated the litigation process and praetitioners’ real experiences attest to 
that A brief overview of several of the 2006 amendments illustrates the 
steps the Committee has taken to resolve issues raised by electronic 
discovety^ 

Rule 34(a) was amended to confirm that “discovery of electronically 
stored information stands on equal footing with discovery of paper 
documents.”^' The broad language of Rule 34(a)(1) allows a party to 
request any type of infomiation that is stored electronically. Tlie mle 
establishes diat unless requested in another fonn, the producing party must 
produce electronically stored infonnation in a fonn or fonns in which it is 
usually maintained or in a form or forms that are reasonably usable. The 
mle permits testing and sampling as well as inspection and cop 3 dng of 
electronically stored information,^® thus providing a mechanism for 
producing to limit the cost and burden of production. 

Rule 26(f) was amended “to direct the parties to discuss discover}' of 
electronically stored information during their discovery-planning 
conference,”’^ including a discussion of the forms in which electronically 
stored information will be produced.’** Like Rule 26(f), Rule 34(b) 
addresses the need to discuss the form in which electronically stored 
information will be produced.’^ Similarly, Rule 45 on subpoenas added 
several provisions directed at the form in which subpoenaed infonnation 
must be produced.^® These mles are directly responsive to the concerns of 
producing parties regarding the costs of production and the need to plan and 
budget appropriately. 


Fed. R. Civ. P. 34(a) advisory commiUee’s notes. 

Rule 45 largely echoes Rule 34, applying its provisions related to electronically stored 
infomiation to subpoenaed data. 

Fed. R. Civ. P. 26(f) advisory committee's notes. 

™ Fed. R. Civ. P. 26(fi('3)(C). 

® Fed. R. Civ. P. 34(b)(2)(D)-(E). 

See, e.g.. Fed. R. Civ. P. 45(a)(lXC) (“A subpoena may specify the form or forms in which 
electronically stored information is to be produced.”); Frd. R. CtV. P. 45(c)(2)(B) (“A person 
commanded to produce documents . . . may serve on the party or attorney designated in the 
subpoena a written objection to . . producing electronically stored information in the form or 
forms requested.”); Fed. R. Civ. P. 45(d)(1)(B) {''Form for Prockicing Eleclrorncally Stored 
Information Not Specified. If a subpoena does not specily a form for producing electronically 
stored information, the person responding must produce it in a form or forms in which it is 
ordinarily maintained or in a reasonably usable form or forms.”); FED. R. CiV. P. 45(d)(1)(C) 
^Electronically Stored Infomiation Produced in Only One Form. The person responding need not 
produce the same electronically stored information in more than one form.”). 
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Rule 26(b)(2), addressing limitations on the frequency and extent of 
discovcr 3 y was amended “to address issues raised by diffieulties in locating, 
retrieving, and providing discoveiy^ of some electronically stored 
information 3“^' Accessing certain electronic data may be very efficient and 
cost-effective, but other electronic data may impose a large burden and cost 
to access."*” In recognition of this potentially excessive burden, the Rule 
specifies that data not “reasonably accessible” need not be produced if 
doing so creates undue burden or cost.^^ This rule provides support to 
producing parties who have complained of the need to conduct endless 
searches and productions notwithstanding tlie associated costs, and the rule 
directly advises the requesting party of the potential limitations on 
anticipated production. 

The parties also are directed in the 2006 amendment to Rule 26(f) to 
discuss issues of privilege or protection of trial preparation materials, which 
the Advisory' Committee noted “often become more acute when discovery’ 
of electronically stored information is sought,” due to the volume of 
electronically stored information, informality of email communications, and 
issues surrounding metadata."*"* Coupled with the recently-adopted Rule 502 
of the Federal Rules of Evidence, the amended Rule 26(f) provides 
producing parties with additional security and opportunity to plan and 
manage e-discovery. Critics who continue to dramatize this issue would be 
well-served to better manage data proteeted by tlie attorney-client privilege 
and/or work product doctrine by properly tagging and/or segregating such 
data at the time of its creation. 

Rule 37(e) provides a limited safe harbor for “the routine alteration 
and deletion of information that attends ordinary use” of computer 
systems."*” The new rale makes elear that sanetions should not be imposed 
for “failing to provide electronically stored information lost as a result of 
the routine, good-faith operation of an electronic information system.”"*'’ 
The Advisory’ Committee Notes provide guidance on the boundaries of 
“good faith” in this context. 


^ Fed. R. CiY. P. 26(b)(2) advisory commi Lice’s nole. 

- Fed. R. Civ. P. 26(b)(2)(B). 

' Fed. R. Civ. P. (26)(t^ advisory committee’s note. 

■ Fed. R. Cjv. P. 37 advisoiy' committee’s note. 

^ Fed. R. Civ. P. 37(e). 
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III. The Current Federal Rules Are Working 

A^ Although The Amended Rules Have Been In Effect for Only Three 
Years, the Available Evidence Shows the Rules Are Working 

The 2006 amendments are still relatively new, and they have not yet 
reached tlieir full potential for effectiveness, hi dieir short lifetime, 
however, die 2006 aniendments — and the discovery tools diey have 
spawned — have yielded considerable benefits. According to recent surveys, 
while there is some dissatisfaction with the current state of discovery and 
with the cost of c-discovery in particular, by no means is there a majority 
favoring additional amendments to the Federal Rules. Calls for radical 
reform are largely based on faulty' or misinterpreted data"^^ and the level of 
dissatisfaction among practitioners is often exaggerated. 

Although some of the criticisms of today's civil justice system 
certainly have merit, the picture generally portrayed is incomplete 
and probably skewed. It is distorted by a lack of definition and 
empirical data, which generates rhetoric that often reflects ideology 
or economic self-interest. As a result, reliance on these assertions 
may well impair the ability of mlemalcers and courts to reach 


See, e.g., ACTL/IAALS Report. The survey of the ACTL Fellows that provided the basis forthe 
ACTL/IAALS findings and recommendations was conducted in April-May, 2008, less than 
eighteen months after the 2006 e-discovery aniendinents became effective. See lASK FORCE ON 

Discovery, The Am. Coll, of Trial Lawyers & The Inst. For the Advancelient of the 
Am. Legal Sys., Interim Report on the Joint Project of the American College of 
Trial Lawyers Task Force on Discovery and the Institute for the Advancement of 
the AytERICAN Legal System 2 (2008), available at http:/7www.actl.coni/AM.''Template.cfm?S 
ection =Fress_Releases&CONTENTiD=3650&'rEMFLA'l'F=/CM/ContentDisplay.cfm. Perhaps 
even more significant, the survey respondents had an average of thirty-eight years of experience 
(not exactly the lawyers who serve in the trenches on the e-discovery issues and would be most 
informed about the effects of the 2006 rule amendments). See id Then, because the respondents 
were determined to be younger and less experienced than the non-responders, Aertain 
responses’ — presumably those of the older and more experienced respondents — were ‘weighted’ 
in the survey, thus casting serious doubt on the reliability of the reported results. See id. at app. A, 
at A-1. Finally, only about 40% of survey participants participated in complex commercial 
litigation, and fewer than 20% of them litigated primarily in federal courts. Id at 2. In other 
words, if the ACTL and lAALS w^anted to find out about the effectiveness of die 2006 rule 
amendments, they asked the wrong people for their view's. Not surprisingly, when tlie Federal 
.Judicial Center administered a similar survey to members of the Section of Litigation of the 
American Bar Association to obtain “a wider range of views than that provided by the ACTL 
survey,” some of the results w'ere radically different. For example, when asked whether the 
current Federal Rules “are conductive to meeting the three goals stated in Rule 1 — To secure the 
just, speedy, and inexpensive determination of every action and proceeding,”’ only approximately 
35% of tlie ACTL respondents answered “yes,” compared to approximately 62% of ADA 
members. See E\4ERY G. LEE III & THOMAS E. WiLLGING, FED. JLTDICIAL Ctr,, ATTORNEY 
Sai'isfagtiun with the Federal Rules of Civil Procedure 3, 5 (2010), available aMittp:/ 
/w'ww.:Qc.gov/public/pdf.nsf/lookup/costciv2.pdf/$fileJcostciv2.pdf 
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dispassionate, reasoned conclusions as to what is needed. Moreover, 
the picture of how our federal civil s^'stem is fiinctioning generally 
has been viewed in recent years through a lens trained on concerns 
voiced by defendants, with the other side of the litigation equation 
going largely ignored. 

Contrary' to the claims of some critics, there is nothing close to a consensus 
about the need to amend the current Federal Rules, let alone how to amend 
them. 

On December 11, 2009, the ABA Section of Litigation published its 
Member Survey on Civil Practice (the ”ABA Survey”), in which 
approximately' 3,300 respondents participated.'^^ In May and June 2009, the 
Federal Judicial Center (“FJC”) conducted a survey (the “FJC Sun'ey”) on 
discovery' issues, including discoveiy activity related to ESI, case 
management, litigation costs, and more generally, die Federal Rules of Civil 
Procedure,^” Tire FJC Survey generated responses from nearly 2,600 
lawyers about their experiences in recently closed cases in federal court."’ 
Both surveys show general recognition that the current Federal Rules are 
adequate to control the discovery excesses that occur in some cases. 

In the ABA Survey, 63% of respondents agreed that the Federal Rules, 
as written, arc “conducive to meeting the goal of reaching a ‘just, speedy, 
and inexpensive determination of every' action,'” and about 61% of 
respondents said the Rules are adequate as written."" In contrast, about 25% 
said the Rules should be reviewed in their entirety and rewritten to address 
the needs of today’s litigation."^ Just over half of respondents believe 
minor amendments are needed. 

Among all respondents, 82%, including 61% of plaintiffs’ lawyers, 
believe tliat discovery is too expensive."^ Respondents, especially defense 
lawy ers, agree tliat e-discovery increases the costs of litigation, contributes 
disproportionately to the increased cost of discovery, and is overly 


Arthur R. Miller, Pleading and Pretrial Motions — What Would Judge Clark Do?, 28 (Apr. 12, 
2009) (unpublished essay written for the Duke Conference), m^ailable at 
http://civilcoTifcrcncc.uscourts.gov/I,otusQuickr/dcc/Main.nstt$dcfaultvicw/R571 D6B4A934F,43F 
852576740057905C/$File/ArthuiAi)20Miller,%20Pleading%20and%20Pretrial%20Motions,%20R 
evised%204 . 12 . 1 0.pdf?OpenElement. 

ABA Section of Litigation, Meniber Survey on Civil Practice: Full Report 

(Aiiiericaii Bar Asshi. 2009), http://w\vw. abanet.org/litigatioii/survey/docsyreport-aba-report.pdt 
[hereinafter ‘‘ABA Survey”]. 

* Emery G. Lee III & Thomas E. Willginc, Fed. Judicial Ctr., Federal Judicial Center 
National, Case-Based Civil Rliles Survey (2009), available at 
htIp://\vww.lje.gov/publie/pdF.nsF/lookup/dissurvl.pdF''$riltPdissur\T.pdr. 

See id at 77, 81. 

ABA Survey, supra note 49, at 7. 
at 8. 

” Id 

at 2. 
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burdensome.^'’ However, “ [dJespUe claims of discovery abuse and cost. 
61% of respondents believe that counsel do not typically request limitations 
on discovery under available mechanisms. So, again, the Rules provide 
certain sought-after protections, but in order to be effective, lawyers must 
be familiar with their applieability and use tliem where appropriate. 

While the cost of discovery^ was identified as a problem, amending the 
Rules was not among the possible solutions on which the surv^ey found 
general agreement. Those solutions included: 

• Early case management by judges; 

• Collaborative and professional eonduct by lawyers;'* 

• Lawyers and judges could more often avail tliemselves of 
existing means to set limits on discovery' tliat is unduly 
burdensome or costly ; and 

• Shorter times to disposition, perhaps by setting a trial date 
early in the case. 

The ABA Survey further found that “[sjolutions that would cut back on e- 
discoveiy^ are likely to be controversial .... Respondents, especially 
plaintiff s lawyers, agree that e-discovery' has enhanced their ability to 
discover all relevant information.”'® 

In stark contrast to the alarmist rhetoric of some critics regarding 
exorbitant discovery' costs,® the majority of attorneys in the FJC Surv'ey 
responded that the costs of discovery' were “just right” given the client’s 
stake in the litigation.'' The FJC Survey, which focused on federal 
litigation — the very' landscape in which the Federal Rules apply — found 


* Id 
Id. 

“ The ABA Section of Litigation has developed Guidelines for Conduct also known as the 
Civility Standards. 

See hUp://wvvw.americanbar.org/groupi3diLigaLion/policy''conducl_guidelines.hLml 
ABASurvey, supra note 49, at 7. 

The Institute for the Advaneement of the American I.cgal System’s Electf^onic Discovery: A 
View from the Front Lines reported that “[n]ow, e-diseovery has penetrated even ’midsize’ eases, 
potentially generating an average of $3.5 million in litigation costs for a typieal lawsuit.” 
Electronic Discovery: A View from the Front Lines, Inst, for the Advancement of the Am. 
Legal Sys. [hereinafter “IAALS”], 25, r/vaz/aZj/e’ at http://ww\v.dii.edu/legalinstitute/piibs/EDisG 
ovety^-FrontT.ines.pdf That figure surfaced again recently in testimony before the House 
Judiciary Committee. Gregoiy Katsas, Fonner Assistant Attorney General, Civil Division, 
Department of Justice, noted in written testimony about the effects of the federal pleading 
standard under Twombfy and Iqbal. Federal Pleading Standards Under Twombly and Iqbal Before 
tlie Subcomm. on the Constitution, Civil Rights and Civil Liberties of the H. Comm, on the 
Judiciary, lllth Cong. (2009) (statement of Gregory G. Katsas, Partner Jones Day, Former 
Assistant Attorney General. Civil Division. Department of Justice), available at 
http ://j udiciaiy. house . gov/hearings/pdf 'Katsas09 1 027 .pdf 
FJC Survey at 28. 
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that the median cost, including attorneys’ fees, was $15,000 for plaintiffs 
and $20,000 for defendants.'’* In the 5% of the cases where reported costs 
exceeded $300,000, the amount in controversy in the litigation was $5 
million or higher.'’^ These numbers reveal that even in the highest value 
cases, discovery costs still amounted to less than 10% of the damages 
sought. 

The notion that e-discovery activities claim an increasing and 
disproportionate amount of an attorney’s time is also misleading. 
Regardless of the amount of time consumed by discovery activities, the 
recent FJC Survey found that approximately 57% of plaintiff attorneys and 
66.8% of defendant attorneys reported tliat discovery and disclosure had 
yielded “just the right amount” of information.'’"* 

In fact, much of the vociferous criticism reflects the state of e- 
discover^' in state courts, where the evolution of good e-discovery practices 
and management lags behind the federal courts and the amended Rules do 
not govern. For example, fewer than 20% of respondents to the 
ACTL/IAALS survey litigate primarily in federal court. Thus, any 
reliance on the ACTL/IAALS survey as somehow dispositive of whether 
the federal system is working effectively is completely misplaced.'’'* 

State court caseloads are considerably larger than federal court 
caseloads.'’^ And, although states model their rules of civil procedure on the 
Federal Rules, there is significant variation that impedes effective and 
sensible e-discovery.'*^ In New York, for example, a recent report noted 
tliat “[wjhile the Federal Rules of Civil Procedure . . . were amended in 
2006 to address issues associated with ESI, New York law' remains 
uncodified and largely undeveloped. The Legislature has not amended the 
Civil Practice Law and Rules (CPLR) and courts have issued a patchwork 
of not-always consistent ESI mlings.”'**’ 


“M at 2. 

Id. 

^ Id al27. 

ACTL/IAALS Interim Report at 2. 

See abo ACTL/IAALS Interim Report, supra note 47. 

E.g., Thomas H. Cohen, Do Federal and State Courts Differ in How They Handle Civil Trial 
Litigation: A Portrait of Civil Trials in State and Federal District Courts, Social Seience Research 
Network, 25 (June 28, 2006), http://papers.ssrn. eom/sol3/papers.cfm?abstraet_id=9I269I. 

See Conrad J. Jacoby, E-Discovery Update: A Contrarian Retrospective on E-Discovery in 
2007, LLRX (Dec. 29, 2007), Iittp://ww'w. llrx.com/columns/fios24.htm; Fios, E-Discovery 
Rules — Interpreting ESI from Federal to State Courts (Nov. II, 2008), http://www.fiosinc.com/e- 
discoYery-know'ledge-center/electronic-discovery-article.aspx?id=45L 

® Joint Comm, on Electronic Discovery, Ass’n of the Bar of the City' of New York, 
Explosion of Electronic Discovery in All Are.as of Letig. Necessitates Ckanges in 

CPLR, 2 (2009) (footnote omitted), available G/http://w'ww.nycbar.org/pdfTeport/uploads/200717 
32-ExplosionofEleetronicDiscovery.pdf. Even more reeently, the New York state eourts issued a 
report and recommendations on how the eourts ean “manage e-discovery in a more expert, 
efficient and cost-effective manner within the framework of existing law.” The report 
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Many states have no rules governing ESl7" Judicial education poses a 
challenge as well; while die federal courts have created unifonii programs 
for judges and offer direct education, the states continue to struggle in 
providing judges with the tools to ensure uniform electronic discovery' 
practices/' These and other c-discovery problems in state courts have led 
some to decry' the state of discovery' in general without recognizing the 
great strides made under the uniform system of the Federal Rules. 

Meanwhile, the “evidence” used to support calls for further 
amendment of the Federal Rules is exceedingly thin, and sometimes non- 
existent or outright misleading. For e.xample, a recent article by J. Douglas 
Richards and John Vail in Trial magazine^^ observed that the radical 
changes proposed by the ACTL/IAALS Report, whieh include replacing 
notice pleading witli fact-based pleading and sharply limiting discovery' 
beyond a narrow' set of “initial disclosures,” are not supported in the least 
by the survey from which the proposals supposedly arose. “In fact, in basic 
ways the general rule changes that the report proposes run contrary to tire 
responses.”^’ After noting that the lack of objectivity' in the ACTL/IAALS 
survey and report was telegraphed in the sur\'cy’s statement of purpose — to 
“identify and quantify' the causes of delay and cost that afflict our civil 
justice system”^"' — Richards and Vail concluded that “[t]ho sun'cy provides 
no genuine support for any of the revisions to the rules that the final report 
suggests. On the contrary , the report’s distortion of the results underscores 
the absence of any compelling reason for the broad revisions to the federal 
rules that that lAALS and ACTL advocate. Paul Saimders, Chairperson 
of the ACTL Task Force that issued the report, has acknowledged that some 


recommends not that e-discoveiy be limited, and not that access to tlie courts be curtailed by 
heightened pleading requirements, but advocates, inter alia, increased transparency and 
information exchange among the parties, increased judicial involvement in e-discovery early in 
the case, and improved education and training for practitioners, i.e., measures similar to those 
endorsed by this paper for the improvement of e-discovery in the federal courts. The New York 
State Unified Court Sys., Electronic Discovery in the New York State Courts 2 
(2010), m^ailable at http://\vwvv. courts. state. ny-us'^courts/coindiv/PDFs/E-Discoveiy^Report. pdf. 

L^ee .Tacoby, E-Discovery Update, supra note 68. As of September 2009, 25 states have adopted 
electronic discovery procedural rules that draw on the 2006 amendments, and many of the 
remaining states are considering the issue. Webcast, 25 and Counting; State E-Discovery Rules 
Taking Shape (Fios, Inc. 2009), http://wwvv.fiosinc.com/e-discovery-knowledge-center/electronic- 
discoYery-webcast.aspx?id=646. 

See .Tacoby, E-Discovery Update, supra note 68. 

J. Douglas Richards & John Vail, Reflections: A Misguided Mission to Revamp the Rules, 
Trial. Nov. 2009, at 52. 

Id. at 54. Commenting on the validity of the ACTL/IAALS Report, Professor Arthur Miller 
observed: “Asking for impressions about whether litigation is ‘too expensive’ or ‘takes too long’ 
is of little value as few, if any, attorneys would say it is ‘inexpensive’ or ‘not long enough.’” See 
Miller, Pleading and Pretrial Motions, supra note 48, at n.l57. 

Id at 52. 

Id. at 54. 
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of the changes advocated in the report are not supported by the survey 
results. In a recent interview, Saimdcrs said: 

[T]he Task Force did not see itself as being limited in our proposals 
to the results of the survey; we wanted to bring our own experience 
and our own judgment and ideas to the table even if they conflicted 
with some of the residts of the survey. And that happened in a few 

76 

cases. 

Professor Paul D. Carrington, who served as Reporter to the Advisory' 
Committee on Civil Rules from 1985 to 1992, agrees that “the case has not 
been made for radical departure from the scheme established in 1938.”^’ 
Further, he writes, “the proposals [of the lAALS and ACTL], like the 
decisions of the [Supreme] Court in Twomhly and Iqbal, are derived not 
from obsen^able reality but from a political ideology that is strongly favored 
by the Chamber of Commerce and is not in the longer term national 
interest.”^* 

This is not the first time that parties calling for discovery reform have 
found “support” in misinterpreted or inaccurate data. In the early 1980s, the 
political winds blew strongly in favor of “deregulation” of business. One 
fonn of deregulation sought by busmess interests was the rollback of legal 
procedural refomis enabling private citizens to more effectively pursue 
claims against major corporations. 

It w'as said tliat the costs of litigation were disabling American 
businesses from competing in the global economy .... Complaints 
were heard about the delay and the excessive number of cases being 
filed. Tlie latter protest was substantially' dispelled by the available 
data on the growth in the civil dockets of the federal courts .... As 
Judge Jack Weinstein assessed the stated concerns of Business about 
case overload, they were a “weapon of perception, not substance.”^® 

In the early 1990s, the Council on Competitiveness, led by Vice President 
Dan Quayle, recommended various changes to the civil justice system to 
counteract the supposedly rising costs and frequency of litigation at the 
time. It was later shown that the “litigation explosion” did not, in fact, exist 


Albert W. Driver, Reforming the Rules of Civil Procedure'. The ACTL Final Report. TlIE 
Metropolitan Corporate Counsel, (tt.J.) Mar. 2, 2010 (emphasis added) available at 
hLLp://\vww.meLrocorpcounsel.com/currenL.php?arlType-vie\v&EnlryNo- 10725. 

Paul D. Carrington, Politics and Civil Procedure Rulemaking 58 (Mar. 17, 2010) (unpublished 
essay written for the Duke Conference). 

Paul D. Carrington, Politics and Civil Procedure Rulemaking 55 (Jan. 25, 2010) (unpublished 
draft essay written for the Duke Conference). 

Carrington, supra note 77, at 8. 
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aiid the President of the ABA criticized tlie Vice President for “using 
discredited statistics to advance ill-founded views 

Learning from this history, we must be extremely cautious in 
responding to urgent calls for radical changes in the Federal Rules; the 
more urgent the calls and the more radical the changes, the more caution is 
due. There is no evidence at this time that significant amendments are 
needed, nor is there evidence of a consensus in favor of such amendments. 
Rather, the existing data suggests that the 2006 amendments are having 
their intended effects as litigants, lawy'ers, and judges learn how to use them 
effectively . 

B. The Current Rules Protect Against Overbroad or Overly Burdensome 
E-Discovery: The Importance of Proportionality 

Much of the current push to revise the Federal Rules is based on the 
faulty premise that the existing Rules permit virtually limitless discovery', 
unconstrained by the facts of the matter being litigated or the ability of the 
parties to boar the costs. The reality' is that the current Rules give the 
parties a framework in whieh to conduet controlled but effective e- 
discovery', and they give the courts explicit authority and direction to rein m 
e-discovery abuses when the parties are unable or unwilling to do so on 
their own. As Douglas Rogers explains, “Parties to litigation should not be 
hesitant to fight for reasonable restrictions on preservation and production. 
The Federal Rules of Civil Procedure allow for — and the intent behind them 
indeed call for — more restraints on discovery than many courts and parties 
recognize.”*"" 

Such was not always the case; for more than four decades after the 
adoption of the Federal Rules in 1938, the scope of discovery' only 
broadened despite unprecedented increases in volume resulting from 
technological advances, such as the office copier, and the growth of 
document-intensive litigation, in areas such as securities, products liability' 
and employment discrimination.** However, beginning in the 1970s, there 
was rising criticism that discovery was “out of control,” that the process had 
become too expensive and burdensome. It has been observed that: 


Id. at 29; see also Marc Galanter, Newsfi-om Nowhere: The Debased Debate on Civil Justice, 
71 Deny. U. L. Rev. 11, 80-81, 87 n.42 (1993). 

See, e.g., Driver, supra note 76, at 6 ('‘current discovery rules have enabled . . . claimants to 
engage in extensive and often limitless discovery.”) 

Douglas L. Rogers, A Search for Balance in the Discovery of ESI Since December 1, 2006, 14 
Rich. J.L. & Tech. 8, 81 (2008). 

” Richard L. Marcus, Introduction to Shira A. ScHELNDLitJ & Daniel J. Capra, Electronic 
Discov'ery and Digital Evidence 1, 2-3 (Thomson Reuters 2009). 
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[T]his clamor from the 1970s to the 1 990s . . . resembled much of the 
current clamor about electronic discover^’, particularly in relation to 
paper discovery under Rule 34. Thus, lawyers that frequently had to 
respond to discovery requests (often representing defendants) 
asserted that their opponents were abusing discovery for tactical 
purposes. They said that dragnet discovery requests produced huge 
response costs but little or no actual evidence of importance; 
overbroad discovery could become a club to e.xtract nuisance 
settlements. Lawyers that frequently sought information through 
discovery (often representing plaintiffs) reported that they had to 
make broad requests to obtain the infomiation they really needed, 
and that responding parties often resisted proper discovery 
unjustifiably and/or resorted to “dump tmek” practices, delivering 
enormous quantities of worthless material through which they had to 
sift to find the important information.*"* 

In response to these grievances, amendments limiting the scope of 
discovery^ were adopted in 1980, 1983, 1993, and 2000. Several of these 
amendments are directly relevant to the handling of e-discovery: Rule 26(f), 
adopted in 1980, requires the parties to meet and confer early in the case to 
develop a discovery’ plan; Rule 26(g), adopted in 1983, directs that an 
attorney signing a discovery’ request or response thereby certifies that it is 
proper under the Rules;*** Rules 26(e)(1)(A) and 37(c)(1), amended in 1993, 
require timely supplementation of a discovery’ response or disclosure found 
to be incomplete or incorrect and provide for the availability of sanctions 
for failure to comply.*’ 

Of the Federal Rules amendments limiting discovery’, none was more 
important — or more relevant to the current e-discovery debate — dian tire 
adoption of the proportionality provisions now contained m Rule 
26(b)(2)(C).** Tlie former provision in Rule 26(a) stating that there should 


Id al 3-4. 

Note that when Fed. R. Civ. P. 26(t) was adopted in 1980, it allowed but did not require parties 
to meet and eonfer. The Rule was revised in 1993 to require litigants to meet in person and plan 
for diseovery in all eases not exempted by local rule or special order. FED. R. CiV. P. 26(f) 
advisory* committee's note to 1993 amendment. 

See Marcus, supra note 83, at 5 (“Rule 26(g) . . . attracted little attention until the advent of 
electronic discovery, which heightened attention to the responsibilities of counsel.”); Maiicia v. 
Mayflower Textile Sens. Co., 253 F.R.D. 354 (D. Md. 2008) (providing a thorough analysis of 
Rule 26(g) and its application). 

Other limits placed on discovery since 1980 include, for example, presumptive limits on the 
number of interrogatories and the number and duration of depositions. See Fed. R. Civ. P. 
26(e)(1)(A); FedR. Civ. P. 37(c)(1). 

See Rogers, supra note 82, at 51 (“The Supreme Court adopted tlie proportionality rule to 
enable courts and parties to constrain excessive discovery. In light of the ESI explosion. Rule 
26(b)(2)(C), used openly, is perhaps today, an even more important tool to restrain excessive 
discovery than it was in 1983.”). 
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be no limitation on tlie frequency of discovery absent a protective order was 
deleted, and new' provisions were added to promote judicial limitation of 
discover)' to avoid overuse or abuse.*® Since being added to the Rules in 
1983, the proportionality provisions have undergone various amendments 
designed, in part, to address concerns that the “information explosion of 
recent decades has greatly increased both the potential cost of wide-ranging 
discover)' and the potential for discover)' to be used as an instrument for 
delay or oppression.”®'® In 2000, Rule 26(b)(1) was amended to explicitly 
state that all discover)' is subject to the proportionality provisions of Rule 
26(b)(2)(C).®’ The purpose of this change was to “emphasize the need for 
active judicial use of subdivision (b)(2) to control excessive discovery.”'" 

CuiTent Rule 26(b)(2)(C) provides that that “the court must limit die 
frequency or extent of discovery'” if 

1. the discovery' sought is unreasonably cumulative or 
duplicative, or can be obtained from some other source that 
is more convenient, less burdensome, or less expensive; 

2. the party seeking discovery' has had ample opportunity 
to obtain the information by discovery in the action; or 

3. the burden or expense of the proposed discovery 
outweighs its likely benefit, considering the needs of the 
case, the amount in controversy, the parties’ resources, the 
importance of the issues at stake in the action, and the 
importance of the discovery' m resolving the issues.®® 

The adoption of these provisions represented a significant retreat from the 
“high water mark” of broad discovery' in the 1970s.®'’ The Reporter to the 
Advisory Committee in 1983 described this change as a “180-degree shift” 
in the treatment of overbroad discovery'.®® 

Rule 26(b)(2)(C) particularizes the factors courts must consider m 
determining whether to limit discovery to ensure that it is proportional to 
die needs of die case and die resources of the parties. Hie proportionality 
rule mandates that “[jjudicial supervision of discovery' . . . seek[s] to 
minimize its costs and inconvenience and to prevent improper uses of 


® Fed. R. Ctv. P. 26(aKb)(l ). 

Fed. R. Civ. P. 26 advisory committee’s note. 

Fed. R. Civ. P. 26(b)(1), (2)(c). 

Fed. R. Civ. P. 26 advisory commiuee's note. 

” Fed. R. Civ. P. 26(b)(2)(C)(i)-(iii) (emphasis added). 

Marcus, supra note 83, at 2. 

Arthur R. Miller, The August 1985 Amendments to the Federal Rules of Civil Procedure 33 
(Federal Judicial Center 1984), available at hth)://wvvw. tjc.gov/public/pdf.nsf/lookup/1983amnds. 
pdf/Stile/ 1 9 83amnds , pdf. 
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discovety requests,” while still allowing parties to obtain the discover^' 
ncccssar 3 ' to litigate the ease.®’’ 

Although Rule 26(b)(2)(C) provides that a court may limit discovery' 
sua sponte, as a practical matter, parties must generally resolve discovery' 
disputes through the meet and confer process or, if such negotiatron is 
rmsuccessfirl, resort to motion practice. In this regard, the proportionality' 
rule provides litigants with factors to consider in undertakrng such 
negotiations. 

Despite concerns about increasingly burdensome discovery, the 
proportionality' mle has been miderused.^^ According to die ABA Survey, 
lawyers do not typically request limitations on discovery' under any of die 
mechanisms currendy provided by the Federal Rules.®* This may' indicate 
that parties are indeed successfully negotiating discovery' disputes rather 
than seeking judicial intervention. 

The proportionality mlc contained in Rule 26(b)(2)(C) provides courts 
and litigants a powerful tool to address concerns of unduly burdensome 
electronic discovery. This tool need not be used solely in the context of 
discovery' disputes that become the subject of motion practice but, rather, 
can serve counsel as they meet and confer and seek to formulate a fair 
discovery' plan. 

C. There Has Been A Quantum Leap In The Development Of 
E-Discovery Law Since The 2006 Amendments 

Groups advocating now for more restrictive discovery rules cite a lack 
of guidance from the courts on the application of existing provisions.®® 
However, the current Rules, which only took effect in December 2006, have 
barely' had an opportunity to gel, let alone demonstrate their effectiveness. 


* Metavante Corp. y. Emigrant Sav. Bank, No. 05-1221, 2008 U.S. Dist. LEXIS 89584, at *20 
(E.D. Wis. Ocl. 24, 2008) (quoting Society Nationale Induslrielle Aerospatiale v. United States D. 
Ct, 482 U.S. 522, 546(1987)). 

Fed. R. Ctv. P. 26 advisory committee’s notes (“The Committee has been told repeatedly that 
courts have not implemented these limitations with the vigor that was contemplated.”); see also 
Ronald J. Hedges, Case Management and E-Discovery: Perfect Together, Digital Discovery & 
E-Evidence, July 1, 2009 at 3 ('‘Unfortunately, proportionality does not appear to be utilized 
often enough either by courts or parties.”); Lee Rosenthal, From Rules of Procedure to How 
Lawyers T.itigate: 'Twixt the Cup and the TAp, 87 Denv. 1 J. T,. Rev. 227, 238 (20 1 0) ("Since 1 983, 
the Eederal Rules have provided a wealth of opportunities forjudges, on their own or on a party’s 
motion, to supervise discoveiy in order to control toward proportionality. . . . Yet complaints of 
judicial disengagement persist and abound. Such disengagement is widely viewed as resulting in 
disproportionate discover)', with the unjustified costs and delays that it brings.”) 

ADA Survey, supra note 49, at 2-3. 

lAALS, Electronic Discovery: A View From The Front Lines. 2, 7 (2008) (describing existing 
e-discover>' case law as “thin, inconsistent and frequently outdated” and “[ijndeed. there is very 
little case law interpreting the new rules and a near void of e-discovery case law in general.”). 
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In contrast, additional rule changes would necessarily create new 
xmcertainties. 

In fact, judicial guidance has arrived and the body of e-discovery case 
law interpreting the current Rules is undergoing a natural and robust 
evolution. The Federal Judicial Center website includes a smnmary of 
more than 250 federal court decisions providing substantive guidance on e- 
discoverj' issued between December 1 , 2006 and July 31, 2009.'°“ 
Meanwhile, the law firm K&L Gates maintains a database containing over 
1,000 state and federal electronic discovery cases.'"' 

In a mid-year 2009 review of e-discovery cases, Gibson, Dunn & 
Crutcher noted that “[aj notable decrease in the number of cases involving 
disputes over the fomiat of e-discovery productions suggests tliat standards 
and unifomiity are developing and becoming commonly understood and 
utilized.”'"" Uie survey further observed that many of die 2009 cases 
provide greater clarity regarding the duty to preserve relevant data, and the 
consequences of failing to do so. Collectively, these results demonstrate 
that the system is working — ^though perhaps too slowly for some critics. 

Acceleration in the development of c-discovery case law since the 
2006 Federal Rules amendments also can be observed statistically (if 
imperfectly) through Wostlaw database searches. In a 2008 report, the 
Rand Institute for Civil Justice reported; “Despite all the concern expressed 
over e-discovery, there currently exist few legal standards to help provide 
benchmarks for litigants.”'"" According to Rand, a Westlaw search in 
December 2006 for the phrase ^^electronic discovery” or the phrases 
“electronically stored information, electronic document, computer data, 
electronic data, electronic record, electronic production or electronic 
format within 100 words of discover” yielded only 92 federal court 
decisions.'"" Today, that same search yields 420 federal cases.'"" 

A Westlaw search for cases discussing undue burden or expense in 
relation to electronically stored information'"" yields the following results 


Kenneth J. Withers, THE SEDONA CONEERENCE, FEDERAL COLtRT DECISIONS INVOLVING 
Electronic Discovery, December 1, 2006-July 31, 2009 (2009), available at 
http://\vww.fjc.gov/piiblic/'pdf.ns£lookup/EDis091 9. pdf/Sfile/EDi s0919.pdf. 

K&L Gates, https:/7extraiietl .klgates.com/ediscoveny7 (last visited Feb. 22, 2011). 

Gibson Dunn, http://w\vw.gibsondunn.com/publications/'pages/2009Mid-YearI JpdateonE- 
DiscoveryCases.aspx (last visited Feb. 5, 201 1). 

Dertouzos, et al., supra note 10, at 7. 

As of MaFch 23, 2010 (Westlaw). 

A search with tlie terms “electron! 12 stored data document” and “burden! /2 expense! undu!” 
retrieves any case containing the word “electronic” or “electronically” within two words of 
“stored” or “data” or “document” and also containing the word “burden” or “burdensome” within 
tw o words of “expense” or “expensive” or “undue” or “unduly.” 
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by year: 



These statistics indicate that the 2006 Federal Rule amendments are gaining 
traction, as the courts more frequently weigh the costs and burdens of e- 
discover}^ relative to the benefits of the requested discovery in each given 
case. While the reported cases, of course, highlight only situations in which 
die system of party-driven discoverv' has failed, the growing body of e- 
discoverj' jurisprudence reveals both the flexibility and efficacy of the 
courts in solving these disputes under the current Rules.' ” Meanwhile, the 
paucity of appellate opinions addressing c-discovery issues strongly 
suggests that parties and the district courts arc getting it right.'”* 

D. Use of Pretrial Conferences and Scheduling Orders is Increasing 

Rule 16, governing pretrial conferences and scheduling orders, 
provides die court widi an early opportunity to set die course of e- 
discover}^. The rule was amended in 2006 “to alert the court to the possible 
need to address die handling of discover}^ of electronically stored 
information early in the litigation.”"® Sanctions ma)' be imposed on a party 
or attorney who is “substantially unprepared to participate — or does not 
participate in good faith — in the conference.” '” As a practical matter. Rule 
16 emphasizes the importance of the parties' obligation under Rule 26(f) to 
meet and confer in good faith regarding e-discovery (among other subjects). 


It is worth noting that, historically, few judicial opinions resolving discovery disputes were 
published since those opinions were generally not case outcome-determinative. Currently, the 
negligible cost of publishing opinions electronically (for example, via Westlavv or LexisNexis) 
results in much more efficient dissemination of opinions relating to e-discovery. Accordingly, the 
increase in the number of judicial opinions should not be interpreted to suggest that the system is 
failing, but rather that judges are publishing their opinions to give clarity to the rules. 

Since January 1, 2007, there have been only seventeen reported appellate cases reviewing e- 
discoA^ery sanctions decisions. See Dan H. Willoughby, Jr., Rose Hunter Jones & Gregory R. 
Antine, Sanctions for E-Discovery Violations: By the Numbers, 60 Dljke L.J. 789 (2010). Of 
those, only five reversed the lower court's ruling. 

Fed. R. Cjv. P. 16 advisor,^ committee's notes. 

""Fed.R. Civ. P. 16(f)(lXB). 
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as the parties are required jointly to submit a discovery' plan after the iiieet- 
and-coiifer and before the Rule 16 conference. 

In the 2009 FJC Survey regarding recently closed civil cases, 
approximately^ 75% of respondents reported that the court had adopted a 
discovery' plan."' In contrast, an lAALS study of federal cases terminated 
between October 1, 2005 and September 30, 2006 found that only 46% of 
the case dockets showed evidence of a scheduling order, notation of a 
scheduling conference, or both. Although the cases in the lAALS surv'ey 
predated the 2006 amendments, one of the notable findings was that early 
discussion and resolution of discovery' issues was an important factor in 
reducing overall case length."^ Among respondents to the ABA Survey, 
more than half believe that Rule 16 conferences help to identify and narrow 
issues in a case.""' 

Tire increased use of pretrial conferences since tlie 2006 amendments 
appears also to have resulted in fewer discovery-related sanctions being 
imposed by the courts: 

[Pjrior to the [2006 amendments], judges granted sanctions in about 
65% of the cases in wliich a party moved for sanctions. Since die 
amendments took effect, it appears that figure has dropped to about 
50%. Based on his observations, Thomas Y. Allman, a member of 
the Sedona Conference Steering Committee, credited the early 
improvement to parties succcssRilly engaging in pre-trial 
conferences."^ 

Thus, it appears that, in this regard, the 2006 amendments are having their 
intended effect. Litigants are meeting and conferring, and resolving 
discovery' issues; courts arc more frequently adopting discovery plans. 
These arc surely signs of progress in the ongoing efforts to control c- 
discovery' costs and reduce the frequency and scope of e-discovery -related 
disputes. 

E. Courts Employ the Federal Rules to Protect Against Unduly 
Burdensome or Intrusive Searches 

The Federal Rules, as currently written, provide both mechanisms and 
standards for parties and the courts to establish e-discovery boundaries 


Lee, supra note 50, at 1 1-12. 

lAALS, Civil Case Processing in the Federal Dislrici Courts: A list Century Analysis aL 2, 4 
(2009) CDKiilable at http://ww\v,du.edii/legalinstitute/publicatioiis2009.1itiiil. 
at 3. 

ABA Survey, supra note 49, at 1 1 . 

Rachel Hytken, Electronic Discovery: To What Extent do the 2006 Amendments Satisfy’ Their 
Purposes?, 12 Lewis & Clark L. Rev. 875, 886 (2008). 
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appropriate to the case at hand. In general, where the issue is whether or 
not to order production of requested ESI — assuming tliat the requested 
discover}' is relevant and not privileged — the eourt will weigh the cost and 
burden of the requested discovery against the likely benefit given the 
circumstances of the case (much as it would for non-ESl discovery) 
pursuant to the proportionality provisions of Rule 26(b)(2)(C) or other 
existing Rules."® As one court summarized, “the court should consider the 
totality of the circumstances, weighing the value of the material sought 
against the burden of providing it, and taking into account society’s interest 
in furthering die truth seeking function in tlie particular case before die 
court.”*" A survey of recent cases illustrates the myriad approaches 
available to judges under the current Rules to control the scope of e- 
discover}' while permitting the parties to obtain relevant evidence. Courts 
can parse and, if necessary, alter e-discovery requests to strike a fair 
balance."* 

In assessing the burden on a producing party, courts also consider the 
intrusiveness of the proposed data collection and the confidentiality of the 
information sought. The Advisory Committee Notes to the 2006 
amendments caution that while Rule 34(a) authorizes the copying, 
sampling, or testing of ESI, “issues of burden and intrusiveness . . . can be 
addressed under Rules 26(b)(2) and 26(c) .... Courts should guard against 
xmdue intrusiveness resulting from inspecting or testing” of electronic 
infoniiation systems."** Tlius, courts are generally reluctant to allow a party' 
direct access to its adversary-’s database.*^® 

These and otlier opinions since the enactment of the 2006 amendments 
clearly demonstrate that courts have become attuned to the issues attendant 
to discovery of ESI and are increasingly attentive to monitoring the process. 


See supra Part TII.B.; see also Frd. R. Ctv. P. 26(b)(2)(R), 26(c); Ff.D. R. Ctv. P. 45. 

Patterson v. Avery Dennison Corp., 281 F.3d 676, 681 (7th Cir. 2002) (internal quotations 
omitted). 

For example, in Major Tours, Inc. Colorel, where the requested production from backup 
tapes would have cost SI. 5 million, the court held that the documents were not reasonably 
accessible and the requesting parly’ had not shown good cause to require the search. No. 05-3091, 
2009 WL 3446761, at *6-7 (D.N.J. Oct. 20, 2009). However, the court struck a different balance 
with regard to two specific subsets of back-up tapes based on the dates of creation and the 
likelihood that the tapes might contain relevant, non-duplicative data. The court ordered that, for 
one subset, the costs of retrieval would be shared equally between the parties and for a second 
subset, plaintiffs would pay all retrieval costs including the cost of defendants' relevancy and 
privilege review. Id. IwFSP Stallion 1. LLC v. Luce, the court, citing Rule 26(b)(2)(c), held that a 
request for production of ESI in native format with all metadata intact created an undue burden 
and instead ordered production of TIFF files with specilied metadata fields. No. 08-1155, 2009 
WL 2177107, at *4-5 (D. Nev. My 21, 2009). 

Fed. R. Civ. P. 34 advisory committee’s note. 

See. e.g., SEC v. Strauss, No. 09-4150, 2009 WL 3459204 (S.D.N.Y. Oct. 28, 2009); see also 
Mirbeau of Geneva Lake LLC v. City of Lake Geneva, No. 08-693, 2009 WL 3347101 (E.D. Wis. 
Oct. 15, 2009). 
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F. Courts Utilize a Broad Array of Techniques Under the Current Rules to 

Manage and Resolve Discovery Disputes 

When parties are unable to resolve e-discoverv- issues on their own, 
courts utilize an ever-widening variety of tools and techniques under the 
current Rules to reduce the costs and delays engendered by discovery' 
disputes. Judge Paul Grimm has observed “fulnder Rules 26(b)(2) and 
26(c), a court is provided abundant resources to tailor discovery requests to 
avoid unfair burden or expense and yet assure fair disclosure of important 
infomiation. The options available are limited only by the court’s ow'ii 
imagination.”'^' 

Among other things, courts are demanding cooperation and early 
discussion of ESI issues to facilitate cost reductions. Reviewing only cases 
reported in 2009, one finds the following examples: 

• Court orders further cooperation and disclosure,'^" 

• Court propounds questions to parties on e-discovery 
dctails;'^^ 

• Cost-shifdng, 

• Court orders hiring of independent expert;'"'^ 

• Court limits custodians and/or search terms ; ' 

• Court requires alternative procedures prior to parties filing 
motions;'"'' 


Thompson v. U.S. Dep’t of Hous. & Urban Dev., 219 F.R.D. 93, 98-99 (D. Md. 2003). 

In re Application of Operadora, Nos. 09-383, 08-136, 2009 WL 2435750 (M.D. Fla. May 28, 
2009); At-e aho Spickcr v. Quest Cherokee, LLC, No. 07-1225, 2009 WL 2168892 (D. Kan.’ July 
21, 2009); Dunkin’ Donuts Franchised Rests., L.L.C. v. Grand Cent. Donuts, Inc., No. 07-4027, 
2009 WL 1750348 (F.D.N.Y. June 19, 2009); Lapin v. Goldman, Sachs & Co., No. 04-2235, 2009 
WL 222788 (S.D.N.Y. Jan. 23, 2009). 

Newman v. Borders, Inc., 257 F.R.D. 1 (D.D.C. 2009) ; see also Covad Commc’ns Co. v. 
Revonet, Inc., 258 F.R.D. 5 (D.D.C. 2009). 

Laetlieni Equip. Co. v. Deere & Co., 261 F.R.D. 127 (E D. Mich. 2009); see also Surplus 
Source Group, LT.C v. Mid Am. Engine, Inc., No. 08-049, 2009 WT. 961207 (F.D. Tex. Apr. 8, 
2009). 

Bank of Mongolia v. M & P Global Fin. Servs, Inc., 258 F.R.D. 514 (S.D. Fla. 2009); see also 
Maggelle v. BL Dev. Corp., Nos. 07-181, 182, 2009 WL 4346062 (N.D. Miss. Nov. 24, 2009). 

In re Zurn Pex Plumbing Prods. Liab. Litig,, MDLNo. 08-1958, 2009 U.S. Dist. LEXIS 47636 
(D. Minn. June 5, 2009). 

Sanders v. Kohler Co., No. 08-222, 2009 WL 4067265, at ^^3 (E.D. Ark, Nov. 20, 2009) (“If 
counsel have any further discovery' problems, which they are unable to resolve among themselves, 
they mitsi not file any more motions to compel. Instead, they must immediately notify the Court. 
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• Court orders Rule 30(b)(6) deposition;’^® 

• Court limits privilege log requirements.'*® 

Collectively, these cases demonstrate that the current Federal Rules provide 
the authorit}' and flexibility for courts to effectively manage and resolve e- 
discovcr 3 ' disputes when the parties arc unable to do so on their own. 
Moreover, there is widespread agreement that judieial involvement in 
discovery' reduees the eost and burden of discovery. In the ABA Survey, 
60% of plaintiffs’ lawyers and 75% of defendants’ and mixed-practice 
lawyers agreed that early judicial intervention helps to limit discovery'.' 
Such an approach is consistent with that contemplated by the drafters of the 
Federal Rules. 

G. The Seventh Circuit Pilot Program 

The Seventh Circuit Electronic Discovery' Pilot Program (hereinafter 
“Pilot Program”)'®® illustrates one approach to “fine-tuning” e-discovery' 
within the framework of the current Federal Rules.'®® The Pilot Program, 
comprising a set of “Principles Relating to the Discovery of Electronically 
Stored Information” (“Principles”) and a “Standing Order” designed to 
implement the Principles, “was developed as a result of (a) continuing 
comments by business leaders and practicing attorneys, regarding the need 
for reform of the civil justice pretrial discovery process in the United States, 
(b) the release of the [ACTL/IAALS Report], and (c) The Sedona 
Conference® Cooperation Proclamation.”'^"' According to its statement of 


by telephone, of the problem and the Court will resolve the matter, forthwith."'") (emphasis in 
original). 

Starbucks Corp. y. AD T Sec, Servs., Inc., No. 08-900, 2009 WL 4730798 (W.D. Wash. Apr. 
30, 2009). 

In re Motor Fuel Temperature Sales Practices Litig., No. 07-1840, 2009 WL 959491 (D. Kan. 
Apr. 3, 2009). 

See ABA Survey, supra note 49, aL 1 1 . 

See, e.g., Fed. R. CiV. P. 26 advisor^' committee's note (‘’The rule contemplates greater judicial 
involvement in the diseovery proeess and thus aeknowledges the reality that it eannot always 
operate on a self-regulating basis.”). 

Seventh Circuit Electronic Disco\hry Pilot Program — Phase One (2010), a\’ailable 
at http://www.iled.iiseoiirts.gov/StatemenF?T)20-%20Phase%200ne.pdf [hereinafter “7th Cir. E- 
Discovery Pilot Program”]. 

^■■’Another approach is illustrated by D. Md., SuaaRSTED Protocot, FOR DISCOVERY OF 
Electronically Stored Intornlation 1 (2007), available at 

http://www.mdd.uscourts.gov/news/news/ESIProtocol.pdf (“The purpose of this Suggested 
Protocol for Diseovery of Electronically Stored Information (the ‘Protocol’) is to facilitate the 
just, speedy, and inexpensive conduct of discovery involving ESI in civil cases, and to promote, 
whenever possible, the resolution of disputes regarding tlie discovery of ESI without Court 
intervention.”). 

7th Cir. E-Discover>' Pilot Program, supra note 132, at 7. The Pilot Program is scheduled to 
run in phases with the first phase completed on May 1. 2010. Id. Phase Two of the Pilot Program 
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purpose, tlie Pilot Program was created to address “tlie rising burden and 
cost of discovery in litigation in the United States brought on primarily by 
the use of electronically stored information (“ESI”) in today's electronic 
world”"" 

The cornerstone of the Pilot Program is early and informal 
communication between parties regarding issues relating to the storage, 
preserv ation, and discover^' of ESI, as well as paper discovery — already an 
existing requirement under Fed. R. Civ. P. 26(f)(2)."’'' TTie Pilot Program 
Principles closely track The Sedona Conference* Cooperation 
Rroclamation, focusing in large part upon cooperation between the parties 
to resolve common issues related to e-discovery."^ 

Tlie Principles address common issues such as the scope of 
preserv^ation, including that counsel are to confer prior to engaging in 
infonnation exchanges regarding presentation and collection efforts."’* 
Additionally, the Principles include some practice tools to assist 
practitioners in navigating the e-discovery process, including designating 
certain categories of information as “generally . . . not discoverable,” thus 
requiring counsel to confer before requesting those categories of 
information. The Principles also require parties to identify ESI and 
“make a good faith effort to agree on the format(s) for production,” as well 
as, “discuss cost sharing for optical character recognition (OCR) or other 
upgrades of paper documents or non-text-searchable electronic images that 
may be contemplated by each party.”"'’ Significantly, the principles of the 
Pilot Program provide for the imposition of sanctions for the failure to 
cooperate and participate in good faith m the “meet and confer” process."' 
In the event a dispute over discovery arises during die meet and confer 
process, the Pilot Program requires the appointment of an e-discovery' 
liaison to liandle the resolution.'’"' 

In sum, the Pilot Program is a guide for practitioners to comply with 
the 2006 amendments and meet the rising judicial expectations that 
practitioners will be knowledgeable both about the Federal Rules and the 


will then run &om June 2010 to May 2011, when the E-Discovery Committee will formally 
present its findings and issue its final Principles. Id 
at 7. 

Id. at 9 (citing Fed. R. Civ. P.). The principles of the Pilot Program include the application of 
Rule 26(b)(2)(C)’s proportionality principles when formulating a discovery plan. /<i at 1 1 (citing 

Fed. R. Civ. P.). 

' Id at 9 (discussing Sedona Conference, supra note 26, at 332). 

Id at 14, Principle 2.04 (Scope of Preservation), 
at 14-15. 

at 15-16, Principle 2.06 (Production Format). 

Id at 1 1-12, Principle 2.01 (Duty to Meet and Confer on Disco ver>' and to Identify Disputes for 
Early Resolution). 

Id at 12-13, Principle 2.02 (E-Discovery Liaison(s)). 
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benefits of cooperative discovery .'"*^ This type of program may prove to be 
a valuable tool in fostering tlic “just, speedy and inexpensive” resolution of 
disputes intended by the Federal Rules. 

IV. CONTROIi.TNG E-DISCOVERY COSTS tJNDRR THE, CURRENT 
Federal Rltles 

Under the current Federal Rules, litigating parties and comisel have a 
multitude of strategies and techniques available to reduce costs across all 
phases of e-discovery including preserv^ation, collection, relevance review, 
privilege review, and production. Some of these mechanisms arc embodied 
in the Rules themselves (e.g., clawbaek agreements imder Rules 
26(b)(5)(B) and 16(b)(3)(B)(iv)), some are natural outgrowths of the Rules 
(eg., cooperative agreements limiting the scope of preservation or 
production), and others are outside of the Rules altogether (e g., improved 
corporate records management). 

A. Enhanced Cooperation Holds the Greatest Potential to Control Costs 
and Burdens of E-Discovery 

1. The Cooperation Required by the Federal Rides and Rules of 
Professional Conduct is a Starting Point 

Cooperation between litigants has been a foundation of the Federal 
Rules governing discovery since their adoption in 1938,'"*^ Rules 1, 26, and 
37 are tlie primar}^ Rules embodying the expectation of cooperation in 
discover}^*"^'’ As Judge Grimm wrote mtheMancia case: 

It cannot seriously be disputed that compliance with the "spint and 
purposes” of these discoverv' rules [Fed. R. Civ. P. 26 through 37] 
requires cooperation by comisel to identify and fulfill legitimate 
discovery needs, yet avoid seeking discovery the cost and burden of 
which is disproportionally large to what is at stake in the litigation. 
Counsel cannot “behave responsively” during discovery unless they 
do both, which requires cooperation rather than contrariety, 
communication rather than confrontation. 


See infra Parts IV(A), (F). 

“Fed.R. Civ.P. 1. 

“A careful analysis of the Federal Rules of Civil Procedure demonstrates that the Rules both 
promote and assume cooperation in discovery between litigating parties throughout the litigation.” 
The Case for Cooperation, supra note 13, at 348-49. 

Id. For a detailed analysis of the cooperation component of these rules, see Steven S. Gensler, 
A Bull’s-Eye View of Cooperation in Discovery. 10 SiiDONA CoNF. J. 363 (2009). 

'‘'’Mancia, 253 F.R.D. at 357-58. 
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Rules of professional conduct, such as the duty to expedite litigation and tlie 
duties of candor to the court and fairness to the opposing paity','^* also 
require attorneys to cooperate in discovery. 

The drafters of the 2006 e-discovery amendments built on this pre- 
existing obligation, amending Rule 26(f) to “direct the parties to discuss 
discovety of electronically stored information during their discovery- 
planning conference.”'"^® As The Sedona Conference® aptly points out, “the 
explosion of ESI has made the development of parameters to guide 
cooperation in discovery more essential than ever.”"® The importance of 
cooperation under the 2006 amendments has been expressly noted: 

[T]he ESI Rules tie the tools for restraints on discovery to increased 
disclosure between the opposing parties and increased judicial 
supervision of discovery. Parties to litigation proceed at their own 
risk if they disregard either branch of the “bargain:” (1) tools to 
enforce balanced presen'ation/discovery and (2) greater transparency 
in presenution/discovery .'" 

One often -overlooked aspect of c-discovery is that, while the written 
Rules set out the minimum acceptable level of cooperation among parties, 
they can also open the door for much broader and deeper collaborative 
efforts. By fully engaging in cooperative discovery, counsel can forge a 
better, faster, and cheaper e-discovery process, maximizing the benefits to 
all parties in the case. For example, die parties may agree on die sources of 
infomiatioii to be preserved or searched; number and/or identities of 
custodians whose data will be preserved and/or collected; topics for 
discovety; time periods for which discovery' will be sought; search terms 
and methodologies to be employed to identify responsive data; and the 
format(s) in which document production will be made.'®® The parties may 
fiirther discuss and agree on protocols that unlock some of the massive 
efficiencies of e-discovety, such as methods for searching and sorting data, 
or the de-duplication of data sets. 

It is important to remember that cooperation does not entail merely 
volunteering data or information, or disclosing the weaknesses of one’s 
position. Nor does it make an attorney less of an advocate for his client’s 
interests. Rather, it requires “early, candid, and ongoing exchanges 
between counsel.”'®® Tlie parties may not be able to reach agreement on 
everything, but they will educate each other through an iterative process 


““ See Model Rules of Prof’l Conduct R. 3.2, 3.4 (2009). 

Fed. R. Civ. P. 26(1) advisory committee's note. 

The Sedona Conference, The C ase Cooperation, 10 SedoxaConf. J. 339, 342 (2009). 
Rogers, supra note 82, at 81. 

See 2006 Advisory Committee Notes. 

Id. 
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that will ultimately clarify what they do and do not know, and the issues on 
which they can and cannot agree. This process will isolate any genuine 
disputes that may exist between the parties, which can then be presented to 
the court for resolution, thus reducing the burden on the courts and the 
parties alike. 

2. Tiered Discovery as an Example of Cooperation 

One way in which parties can reduce the volume of information 
exchanged in discovery’ and the associated costs is to reach an agreement as 
to tiered discovery’. This approach would incorporate a schedule whereby 
certain tranches of information would be produced in sequence, and, in 
some instances, subject to the satisfaction of certain thresholds. For 
example, counsel for the parties might agree to initiate discovery with the 
production of information from the files of a set number of custodians, 
departments, or both, with subsequent productions of other information 
from other custodians or departments to be permitted only if certain 
showings are made. 

Of course, to reach such an agreement, counsel for the parties must be 
vested with sufficient infonnation to enable counsel to negotiate such a 
compromise. This is particularly critical because each case is unique and 
thus specifics are important. In order to accrue such information, counsel 
for the parties must first gather information about their respective clients’ 
information systems and the likely sources of information and then be 
willing to engage in open dialogue with the adversary to formulate an 
informed discovery plan. This is the intent of the Rule 26(f) meet and 
confer requirement, and it pushes the parties to consider the proportionality’ 
concerns associated with a particular request. 

3. Courts Encourage And Assist Those Engaging m Enhanced 
Cooperation 

As e-discovery law continues to evolve, the courts are encouraging 
parties to act “in a manner consistent with the spirit of cooperation, 
openness, and candor owed to fellow litigants and the court and called for 
in modem discovery. Several courts, citing The Sedona Conference^ 
Cooperation Proclamation, have recently restated that “the best solution in 
the entire area of electronic discovery' is cooperation among counsel. 


™ Semis Group, Ine. v. Shell Oil Co., 559 F.3d 888, 891 (8th Cir. 2009). 

William A. Gross Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136 
(S.D.N.Y. 2009); see also Technical Sales Assocs , Inc. v. Ohio Star Forge Co., No. 07-11745, 
2009 WL 728520, at *4 (E.D. Mich. Mar. 19, 2009); SEC y. Collins & Aikman Corp., 256 E.R.D. 
403, 415 (S.D.N.Y. 2009); see generally Ralph C. Losey, Mancia v. Mayflower Begins a 
Pilgrimage to the New World of Cooperation, 10 Sedona Cone. J. 377 (2009). 
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Courts are ever more willing to assist lawyers who are not getting 
reciprocal cooperation from their adversaries. Judge Scheiiidliii described 
the attitude of judges in the Southern District of New York this way: 

In our court, for example, many judges don’t even allow' discovery 
motions. We just say, “Come in and tell us about it,” or, “Write a 
three-page letter.” If we catch this earl}' — if a lawy er comes in early 
and says, “I’m not getting cooperation. I’m trying to work together 
to get a search-term protocol. I’m trying to get him to identify the 
sources on which data is maintained, and he’s not doing it,” — if you 
come and tell me, I will take care of it quickly. It will be a quick 
ruling from the bench to make it happen. 


. . . [I]f you would come in and say, “We need help. We need the 
court’s intervention” — when w'e wrote these new rules, tliat was the 
hope, that we would have more court intervention in superv'ising the 
discovery process .... I think most of us would do it veiy' rapidly 
and very’ informally.''® 

As practitioners become more confident that judges will respond in this 
manner, e-discovery problems will be addressed earlier and more 
effectively. No rule change is needed; prompt and informed action and 
communication are the keys. 

Many judges recognize that costly and avoidable problems result 
when cooperation is not achieved, or in some cases, even attempted. Judges 
have repeatedly , and with mounting frustration, handled these situations by 
ordering litigants to cooperate, as contemplated by the Federal Rules. As 
Magistrate Judge John Facciola observed: “Counsel should become aware 
of the perceptible trend in the case law' that insists that counsel genuinely 
attempt to resolve discovery disputes.”'” 

In S.E.C. V. Collins & Aikman Corp.}^^ a defendant made a 54- 
category' request to die SEC in a large securities case. Tlie SEC responded 
by producing “1.7 million documents (10.6 million pages) maintained in 
thirty-six separate Concordance databases - many of which use different 
metadata protocols.”"' Judge Scheindlin ruled that the SEC’s response 
amounted to avoidance of meaningful disclosure and admonished all parties 
to meet their obligations imderthe Federal Rules: 


Panel Discussion, Sanctions in Electronic Discovery Cases: Views from the Judges, 78 
FordhamL. Rev. 1, 33 (2009). 

Newman v. Borders. Inc., 257 F.R.D. 1, 3 n. 3 (D.D.C. 2009). 

Collins & Aikman Corp.. 256 F.R.D. at 406-07. 

Id. at 407. 
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With few exceptions. Rule 26(f) requires the parties to hold a 
conference and prepare a discovery plan .... Had this been 
accomplished, the Court might not now be required to intervene in 
this particular dispute. I also draw the parties’ attention to the 
recently issued Sedona Conference Cooperation Proclamation, which 
urges parties to work in a cooperative rather than an adversarial 
manner to resolve discovery issues in order to stem the rising 
monetary costs of discovery' disputes. 

The Court emphasized that oven where a litigant feels burdened by a broad 
request, that litigant is still obliged to communicate and cooperate. 

In Mancia v. Mayflower Textile Services. C’t>.,'®* the plaintiffs 
propounded overly broad discovery' requests, and the defendants responded 
with boilerplate, non-substantive responses; neither side attempted to 
cooperate or communicate — resulting in a costly discovery' dispute drat 
could have been mitigated through cooperation. Judge Grimm noted that 
counsel for defendants likely violated Rule 26(g) by failing to make a 
“reasonable inquiry'” before objecting to the discovery' requests.'"^ The 
Court directed the attorneys to meet and attempt to reach resolution by 
cooperation, inchrding an agreement on a range of damages that were likely 
if the plaintiff were to prevail, in order to establish a budget for discovery in 
the case. 

Taken together, these cases demonstrate that enhanced cooperation 
among parties — beyond the level of cooperation mandated by the Federal 
Rules — is the most powerful tool available to reduce the costs and burdens 
of e-discovery. Those who hold fast to the outdated notion that adversarial 
discovery' is the only way to litigate are clinging to the railing of a sinking 
ship. 


Id. at 414-1 5 (internal quotations and citations omitted). 

Mancia V. Mayflower Textile Servs. Co., 253 F.R.D. 354 (D. Md. 2008). 

Id. at 364. 

Id. at 364-65; see also Aguilar v. Immigration & Customs Enforcement Div. of U.S. DepT. of 
Homeland Sec., 255 F.R.D. 350, 364 (S.D.N.Y. 2008) (“This lawsuit demonstrates why it is so 
important that parties fully discuss their ESI early in the evolution of a case. Had that been done . 

. . the parties might have been able to work out many, if not all, of their differences without court 
involvement or additional expense, thereby furthering the ‘just, speedy, and inexpensive 
determination' of this case.") (citation omitted); Gipson v. Sw. Bell Tel. Co., No. 08-2017, slip op. 
at 1-2 (D. Kan. Dec. 23, 2008) (“As of the date of the discovery conference, more than 115 
motions and 462 docket entries had been filed in this case, even though the case has been on file 
for less than a year. Many of the motions filed have addressed matters tliat tlie Court would have 
expected the parties to be able to resolve without judicial involvement .... To help the parties 
and counsel understand their discovery obligations, counsel are directed to read The Sedona 
Conference Cooperation Proclamation."). 
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B. Reducing the Cost of Document Review 

According to a recent study, “as much as 75 to 90 percent of 
additional costs attributable to e-discovery are due to increases in attorney 
billings for ‘eyes-on’ review of electronic documents.”"’'* Clearly, reducing 
attorney review time — whether for initial relevance review or secondaiv' 
privilege review — can have a huge impact on overall e-discovery costs. 
The 2006 amendments addressed this issue with the adoption of Rule 
26(b)(5)(B), which establishes a procedure for a party to assert a claim of 
attorney-client privilege or work product protection after the allegedly 
protected uiformation has been produced in discovery.*"* The Advisory' 
Committee acknowledged: 

Frequently parties find it necessary to spend large amounts of time 
reviewing materials requested tlirough discovery' to avoid waiving 
privilege .... 

Ibese problems often become more acute when discovery of 
electronically stored information is sought. The volume of such data, 
and the informality that attends use of e-mail and some other types of 
electronically stored infomiation, may make privilege detenninations 
more difficult, and privilege review correspondingly more expensive 
and time consuming.'"" 

Under Rule 26, the seope and eost of privilege review can be substantially 
reduced with the use of “clawback” or “quick peek” agreements or other 
mechanisms to which the parties agree.'"" However, while Rule 
26(b)(5)(B) provided a procedural framework for such agreements, its 
utility was limited by the fact that these agreements could provide 
protection against waiver only as to the parties to that particular 
litigation.'"* In addition, a lack of uniformity in the federal courts as to the 
conditions giving rise to waiver, and the scope of any waiver, created 
additional risk to parties attempting to utilize cost-saving strategies under 
the new rule.'® 


Dertouzos, et al.. The Legal and Economic Implications of Electronic Discovery, supra note 
10, at 3. 

Fed. R. Civ. P. 26(b)(5XB). 

Fed. R. Civ. P. 26(b)(5)(B) advisor}^ committee's notes. 

Withers, Electronically Stored Information: The December 2006 Amendments to the Federal 
Rules of Civil Procedure, supra note 33. at 201-02. 

Id at 201. 

1^9 th 
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C. Using Federal Rule of Evidence 502 to Reduce Privilege Review Costs 

The outcry concerning the large volume and costs of e-discovery had 
great resonance prior to the enactment of Federal Rule of Evidence 502 in 
September 2008. While advances in search technology had made document 
review for relevance simpler and cheaper,'^” at least at the “first pass” level, 
the risk of inadvertent waiver of attorney -client privilege and work product 
protection still impelled many attorneys to opt for “eyes-on” review of 
eveiy' document.’’’ Senator Specter, co-sponsor of the rule change in the 
Senate, neatly summarized the effect of the prior law: 

Current law on attorney-client privilege and work product is 
responsible in large part for the rising costs of discover}^ — especially 
electronic discoveIy^ Right now, it is far too easy to inadvertently 
lose — or “waive” the privilege. A single inadvertently disclosed 
document can result in waiving the privilege not only as to what was 
produced, but as to all documents on the same subject matter. In 
some courts, a waiver may be found even if the producing party took 
reasonable steps to avoid disclosure. Such waivers will not just 
affect the case in which the accidental disclosure is made, but will 
also impact other cases filed subsequently in State or Federal 
courts.”^ 

The costs associated with conducting this manual review in a world of ever- 
growing documents were often astronomical Senator Patrick Leahey, 
another co-sponsor of the rule change in the Senate, estimated that 
“[bjillions of dollars are spent each year in litigation to protect against the 
inadvertent disclosure of privilege matenals.””’’ Moreover, the lack of 
xmiformity and predictability among the federal courts prevented parties 
from fashioning creative extrajudicial solutions to tliis problem, such as 
quick peek and clawback agreements.*’"’ 

Federal Rule of Evidence 502 was designed expressly to address these 
problems, and it indeed created a sea-change in privilege and work product 
law.”' For example, whereas federal courts previously applied different 
standards in deciding when a privilege disclosure constituted subject matter 


See discussion infra Part IV. D. 

Patrick T.. Oot, The Protective Order Toolkit: Protecting Privilege viith Federal Rule of 
Evidence 502, 10 Sedona Conf. J. 237, 237-38 (2009). 

S. Rep. No. 110-264, at 2 (2008), reprintedin 2008 U.S.C.C.A.N. 1305. 1306. 

Id 

See Martin R. Lueck & Patrick M. Arenz, Federal Rule of Evidence 502(d) and Compelled 
Quick Peek Productions, 10 SEDONA CONE. J. 229, 229-30 (2009); see also Jessica Wang, 
Nonwaiver Agf'eements After Federal Rule of Evidence 302: A Glance at Quick-Peek and 
Clawback Agreements, 56UCLAL. Rt:v. 1835. 1842-44(2009). 

See S. Rep. No. 1 10-264; Oot supra note 171, at 239-41. 
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waiver, FRE 502 creates a uniform rule limiting subjeet matter waiver onl}^ 
to instances where “(1) the waiver is intentional; (2) the disclosed and 
xmdisclosed communications or information concern the same subject 
matter; and (3) they ought in fairness to be considered together. 
Similarly, FRE 502 creates a unifonn approach to inadvertent waiver, 
providing that there is no w^aiver where (1) disclosure is inadvertent; (2) the 
holder of the privilege or protection took reasonable steps to prevent 
disclosure; and (3) the holder promptly took reasonable steps to rectify the 
error.’'' Finally, FRE 502 ensures that a court’s order regarding privilege 
is binding as to the entire world and authorizes the court to incorporate 
quick peek and claw-hack agreements into its order.' 

Tliis important change in privilege law created by Rule 502 will, in 
time, benefit all litigants. With die protection against inadvertent waiver 
provided by the rule, search technology will reduce the cost of privilege 
review^ as it has for relevance review.'^'' In fact, it has been estimated that 
the use of Fed. R. Evid. 502 could reduce the cost of privilege review by as 
much as 80% in some cases.'*" Moreover, there are several examples of 
creative protocols that, in additional to Fed. R. Evid. 502, may solve many 
of the vexing and costly problems associated with privilege review. For 
example, in a recent law review article, two of the leading commentators on 
electronic discovery issues suggest that in most cases, the parties can 
dispense with the traditional document-by-document privilege log in favor 
of a new approach that relies on the cooperation of counsel and active 
supervision by the court.'*' Through cooperation, counsel will seek to 
agree on categories of information that can be eliminated from any privilege 
review^ because the infomiation is clearly privileged or clearly not 
privileged. Next, die parties will attempt to agree on categories of 
infomiation that must be reviewed. Privilege claims will then be made and, 
if challenged, initially assessed based on a sample of documents from each 
category'. Next, a detailed description of the w'ithheld information 


Fed. R. Evid. 502(a)(l)-(3). 

Fed. R. Evid. 502(b)( I )-(3). 

FED. R. Evid. 502(d). 

See discussion infra Part IV. D; see also Michele C.S. Lange & Kristin M. Nimsger, 
Electronic Evidence and Discovery: Wh.at Every Lawyer Should Know A'oir 193-205 
(2d ed. 2009); Anne Kershaw, Automated Document Review Proves Its Reliability, 5 DIGITAL 
Discovery & e-Evidence IE 10-11 (2005), available at 

http://www.ediscoverYinstitute.org/pubs/AutoDocumentReviewReliability.pdf; see also eDiscover 
y Institute, Inc., Comparison of Auto-Categorization with Human Review, 
hLtp://www. ediscoveryinsliLute.org/pubs/ComparisionAuloCaLegorizalion. pdf (last visited Aug. 
27,2010). 

Comments of Daniel Capra in Managing Electronic Discovery: Views From The Judges, 76 
EordilamL. Rev. 1, 28 (Oct. 2007). 

Hon. John M. Eacciola & Jonathan M. Redgrave, Asserting and Challenging Privilege Claims 
in Modem Litigation: The Facciola-Redgra\:e Framework, 4 Fed. Cts. L. Rev. 19 (2010). 
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remaining in dispute would be provided so that the scope of in camera 
review is minimized. Finally, counsel would prepare a detailed privilege 
log reflecting only the documents ultimately withheld, greatly reducing the 
time and expense required. 

The parties in a pending large antitrust case designed another protocol 
that greatly reduced the burden and delay associated with privilege review. 
In that case, counsel designed a privilege protocol utilizing search terms to 
identify documents that are likely to be privileged. For text-searchable 
documents containing the names of corporate or outside counsel and certain 
Boolean identifiers (such as (advice or advise) /5 (attorney* or counsel or 
lawyer*)), the protocol allows producing parties to avoid manual review, 
and instead, requires only that they prepare an automated privilege log 
(populated with agreed-upon metadata). The protocol allows the requesting 
party to challenge suspicious entries on the automated privilege log 
(thereby eausing manual privilege review and logging). The protocol was 
successful in dramatically reducing the need for manual review. 

Clearly, further mle change is not necessary' so soon after the 
introduction of Rule 502. The effects of the rale have yet to be felt. Rather, 
what is needed is a change in attorney practices regarding the creation and 
protection of privileged communications and privilege review, and a 
willingness of courts to issue protective orders encouraging the use of new 
technologies as a counter-balance to the increased volume of documents in 
die digital age. Lawyers, of course, must protect die privilege from die 
outset and craft solutions to insure its ongoing protection. 

D. Developing Technologies Are Reducing The Cost of Document Review 

Those who complain about the high cost of electronic discovery' often 
overlook the cost savings associated with e-discovery. Gone are the days 
(and travel expenses) when lawyers spent months in document warehouses 
reviewing and coding paper documents. Instead of the w eeks or months 
(and associated expenses) it would take for lawyers and paralegals to 
objectively code a large set of documents, coding is now done instantly 
with die push of a button by utilizing metadata embedded within ESI. 
Ulus, collection and review of electronic documents is a great deal more 
efficient than the processing of paper documents.’*^ In minutes, millions of 
documents can be searched and organized using keywords or concepts, or 
sorted by custodian, recipient, date, or any of dozens of other metadata 


See. e.g.. Fed. R. Civ. P. 26(b)(2) advisory committee's note, (‘'Electronic storage systems 
often make it easier to locate and retrieve information.”). 
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fields.'*^ Hie cost to process and review a production of 1.5 million pages 
of paper has been estimated at $3.3 million. The cost to process and review 
the same production, using a combination of electronic tools and human 
review, would be approximately $356,000, an 89% reduction.'*'* 

Tlic cost of attorney review has always been the single most expensive 
component of discovery. By using e-discovery techniques, advanced work 
flows, and the powder of modem computers to compile and manage very' 
large data collections, the cost of attorney review can be greatly reduced. 
However, evidence shows that even current, proven tools for reducing 
document review' costs are shockingly underutilized. 

A recent study published by the eDiscovery Institute . . . shows that, 
despite the technical ability to suppress or consolidate duplicates 
within an electronic document population, chances are about 50:50 
that your outside counsel fails to take advantage of this technology, 
opting instead to doublebill for reviewing unnecessary' duplicates for 
privilege, confidentiality and relevance. The study shows that, on 
average, law finns that do not consolidate duplicates across 
custodians are reviewing 27 percent more records than needed, and in 
some cases 60 percent or more, raising serious ethical issues 
involving conflicts of interest and technical competency.'*^ 

Cost-saving options abound in the current e-discovery environment. 
Documents can be loaded onto a review' platfomi and hosted on a secured 
internet site that enables document review to be perfomied from any 
location and, thus, allows for the use of in-house or less expensive 
outsourced attorneys from alternative locations. Computer-assisted culling 
can eliminate huge groups of documents from the review process. For 
example, documents that do not meet keyword or date range criteria can be 
removed from the review set with a few keystrokes. No longer does every' 
document need “eyes-on” attorney review. 

More recently, next generation review tools are utilizing content 
analytics to group documents by topic, resulting in much more efficient and 
accurate attorney review. Other tools use small sets of human-coded 


See The Sedona Conference, The Sedona Conference Best Practices Commentary on the Use of 
Search and Infortnation Retrieval Methods in E-Discoveryc 18 SEDONA CONF. J. 1 (2007) 
(providing an in-depth review of search and retrieval tools and methodologies). 

Chris Paskach & Vince V^olden, Document Analytics Allow Attorney’s to he Attorneys, DIGITAL 
Discovery & e-Evidence Aug. 2005, at 10, available at 

hLLp://\v wvv.scribd.com/doc/ 17862 17 1/DDE-Documenl-Analylics- Alio w-AUorneys- to- be- 
Attorneys. 

Patrick Got, Joe Howie & Anne Kershaw, Ethics and E-Discovery’ Review, THE JOURNAL OF 
THE Ass'N of Corp. COUNSEL, Jan./Feb. 2010, 46-47 (footnote omitted) (citing Report on 
Kershaw-Howie Survey of E-Discovery Providers Pertaining to Deduping Strategies, Electronic 
Discovery Institute (2009)). 
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documents as exemplars to code large document collections in seconds. 
Still other tools eliminate duplicate and near-duplieate documents from 
datasets, resulting in estimated savings of 30% to 40% of review costs. 

A number of legal service providers recently have begun offering 
various forms of automated tools that promise to significantly reduce 
the number of electronic documents to be manually reviewed by 
extracting the documents most likely to be responsive to a discovery 
request, and leaving the remainder unselected and unreviewed. 
Given the huge explosion in the cost of complying with c-discovery 
requests, tools that reasonably and appropriately enable a party to 
safely and substantially reduce the amount of ESI that must be 
reviewed by humans should be embraced by all interested parties — 
plaintiffs, defendants, the courts, and government agencies.'** 

The future promises even more advanced tools.'*^ 

While there is always resistance to new technologies displacing 
human effort, those objections will fade as the technologies become more 
familiar and are scientifically validated. For example, a 2009 study 
comparing the relative accuracy of human review against computerized 
review for relevance concluded tliat “[o]n every measure, the perfonnance 

of the two computer systems was at least as accurate ... as that of a human 

^>188 

re-review. 

Increasingly sophisticated and defensible analytic tools enable 
litigants to identify unstmetured, unmanaged data most likely to be relevant 
to a given matter. With this knowledge, parties can more accurately 
evaluate cases early in the litigation cycle and significantly reduce the 
volume of documents to be collected and reviewed. 

Litigators who plan to use keywords to initially limit the volume of 
ESI to be later searched and reviewed for relevant documents would 
be better ser\/ed by considering utilizing early case assessment 
softw’arc to evaluate the efficacy of the keywords selected. These 
tools allow the user to process all of the data at a much lower cost 
and then run the keywords themselves as many times as necessary 


The Sedona Conference Commentary on Achieving Quality in the E-Discovery Process (May 
2009) (footnote omitted). 

‘‘[A] feature-rich set of new information retrieval methods are being discussed in the academic 
literature and employed in selected real-world contexts, and thus may soon be on the horizon for 
use in future litigation. Such techniques make exhaustive use of various forms of metadata, and 
are referred lo by various umbrella terms, including social networking analysis, links analysis, 
visualization techniques, and cognitive information behavior.’" Paul & Baron, supra note 16, at 
11 . 115 . 

Herbert L. Roitblat, Anne Kershaw & Patrick Oof Document Categorization in Legal 
Electronic Discovery: Computer Classification V5. Manual Revie^v. 61 J. Am. Soc. Ln^o. Sett. & 
Tech., (2010) at 70, 79. 
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witliout additional cost to determine whether the keywords 
sufficiently removed irrelevant ESI. Moreover, this software allows 
a user who is negotiating with the other side regarding keywords to 
check whether the opponent’s proposed keywords remove enough 
irrelevant ESI before agreeing to them. Arguably, if government 
counsel had utilized this type of software before agreeing to 400 
keywords in the In re Fannie Mae Litigation, then counsel maj' have 
realized at an earlier date that such a large keyword search would 
require what became an impossible review of 660,000 documents by 
the previously stipulated to deadlines, ending in a contempt citation 
being affirmed on appeal.'*^ 

In a wclEknown study of discovery costs, Dupont released the following 
calculations: 

Findings for legal discovery^ for nine key cases: 

• Total # pages reviewed: 75,450,000 

• Total #pages responsive: 11,040,000 

• Total %pages past retention period: 50% 

• Uimecessary review fees: $11,961,000 USD at review- 
cost of between 20-80 ccnts/pagc'®° 

Tliese findings did not take into consideration tire non-litigation costs of 
over-retention, such as increased data storage expense and privacy/seenrity- 
risks. 

Using these techniques, parties can drastically reduce the corpus of 
data requiring attorney review. Where once armies of contract attorneys 
were often utilized to review^ 100% of the collected documents, by using 
culling techniques and other tools available to law firms and corporations 
today, fewer attorneys need only review as little as 20% to 30% of the total 
documents initially collected. Huge cost-savings can be achieved — but 
only- by parties who are up to speed on the use, and the limits, of developing 
technologies. 


Ronni D. Solomon & Jason R. Baron, Bake Offs, Demos & Kicking the Tires: A Practical 
Liligalor’s Brief Guide lu Eyahialing Early Case Assessment Software & Search & Review Tools, 
The Sedona Conference Institute, 2009, at 4, entailable at 
littp://www.iiiniacs.uiiid.edii/~oard/teaching/708x/spring09/Dakeo ffs.FINAL.pdf. 

IBM Corp., Building Blocks for Compliance — IBM FileNet, at 38-39 (2007), available at 
'ftp://'ftp. software. ibm.com'''$oftware,Mata''ECM,'''Bro.TBM Filenet Building Blocks for 
Compliance.pdf. 
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E. E-Discovery Cost and Risk Can Be Controlled With Improved Records 
Management and Litigation Preparedness 

The volume and variety of ESI that organizations contend with is not 
created by opposing parties in litigation. The costs and risks of e-discover>" 
in litigation are determined, in large part, by the amount of ESI created and 
maintained by the responding party and tlie effectiveness of tlie 
management system applied to the stored data. Organizations seeking to 
reduce the cost of e-discovery would be well-advised to define a legally 
defensible process to identify and preserve ESI subject to legal holds or 
regulatory requirements and delete all electronic data that need not be saved 
for any other legitimate purpose. 

The United States Supreme Court has given its imprimatur to 
corporate doeument retention and destruction policies: 

Document retention policies, which are created in part to keep certain 
information from getting into tlie hands of otlicrs, including the 
Government, are common in business .... It is, of course, not 
wrongful for a manager to instruct his employees to comply with a 
valid document retention policy under ordinary' circumstances.'^' 

The 2006 amendments to the Federal Rules provide a “safe harbor” 
protecting organizations from sanctions resulting from the destruction of 
ESI “lost as a result of the routine, good-faith operation of an electronic 
information system.”'''^ 

And yet, a 2009 survey found that 35% of responding organizations 
have no record retention schedules in place for electronic records of any 
kind. Nearly half (47%) of the organizations have no formal email 
retention policy.'^'' Nearly two-thirds {64%) have no formal procedures m 
place for the destmetion of records.'"^ Seventy'-eiglit percent (78%) have 
no retention practices in place for emerging sources of ESI such as 
voicemail, instant messaging, blogs and web pages.'"” Not surprisingly, the 
following were among the survey findings: 

• Most organizations are not prepared to meet many of their 

future compliance, legal and governance responsibilities because 


Arthur Andersen. L.L.P. v. U.S., 544 U.S. 696, 704 (2005). 

Fed. R. Civ. P. 37(e). 

Cohasset Associates & ARMA Int’l, 2009 Electronic Records Management Sun^ey: Call for 
Sustainable Capabilities at 23, available, at http://www.rinieducatioii.com/ survey plip. 

at 36. 
at 27. 
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of deficiencies in the wa 3 ^s tliey retain and dispose of their 
electronically stored infonnation and records.''^ 

• A majority of organizations still do not have the capability 

or infrastructure in place to preserv'e their records for as long as 
they are needed and cannot ensure integritj' and future 
accessibility to their electronic records.'®* 

According to the I.4ALS, “[BJasic e-discovery preparation means that 
when the lawsuit is anticipated, (1) the litigant and its counsel should be 
able to identify and discuss the location and retrieval of all potentially 
relevant and ‘reasonably accessible’ ESI at the mandatory early meeting of 
the parties; and (2) all potentially relevant ESI can and will be preserved 
during the life of the law^suit.”'®® Various surv^eys in 2007 found that from 
65% to 94% of responding organizations were unprepared for e- 
discover 3 ^‘'®'’ And, a 2009 surc'ey by Kroll Ontrack found that fewer than 
half of the responding companies have policies in place to facilitate ESI 
discoveiy^ readiness."®' While most of the companies have instituted some 
form of document retention policy, they have not adopted the policies, 
procedures, and tools needed to locate, preserve, and produce ESI for 
threatened or actual litigation. Over 40% of the respondents cither do not 
have a mechanism in place to suspend their document retention poliey in 
response to a litigation hold or did not know' whether they' had such a 
procedure in place.®'’® 

This is simply unacceptable in the face of the 2006 amendments. 
Now, more than three years later, creators of information continue to gripe 
about the burdens of ESI in litigation but have taken few steps to ameliorate 
tlie problems and prepare for the future. 

According to a 2008 Gartner Group report, companies that had not 
implemented formal e-discovery processes spent nearly twice as much to 
gather and produce documents as those that have adopted formal 
procedures.®®® By the end of 2012, enterprises that fiilly document their 
search processes in c-discovery w'ill save 25% on their collection 
processes. ®®‘' Enterprises of all sizes, and those facing any number of legal 


Id at 10. 

lAAT.S, supra note 60, at I 6. 

™Matll. 

Kroll Ontrack, Third Annual ESI Trends Report 3 (2009), available at 

hLLp://\vww. krollonLrack.com/library/eyi Lrends3_krollonLrack2009.pdf. 
at8. 

Gartner Research, Tl7e Costs cmdRisks ofE-Discovety in Litigation 2 (Dec. 1, 2005). 

Press Release. Gartner Research. Gartner Says Enterprises That Fully Document Their Search 
Processes in E-Discovery by 2012 Will Save 25 Percent on Their Collection Processes (Sept. 17. 
2009), m’ailable at http://\vww.gartner.com/it/'page.jsp?id=l 180688. 
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actions annually, should have a simple set of practices to follow anytime 
they need to embark on an c-diseovery process. 

According to Magistrate Judge Andrew Peck, “[m]any large 
companies arc implementing email archiving and indexing sj'stcms, and 
ESI retention practices, as a general matter, separate and apart from any 
specific litigation. That preparation should bring down the cost of 
discover}' of ESI when litigation arises. The lAALS warns that “|t|he 
reactive approach toward e-discovery causes inefficiencies at both the front- 
end search and retrieval stage and the back-end attorney review stage. Both 
stages are responsible for high e-discovery costs. 

Tire courts are gradually coming to demand evidence of defensible 
records management systems when parties are accused of failing to produce 
relevant ESI in litigation. In Phillip M. Adams & Associates, L.L.C. v. Dell, 
Inc . , the court found the plaintiff guilty of spoliation due to its: 

[Qjuestionable infomiatioii management practices. A court — and 
more importantly, a litigant — is not required to simply accept 
whatever information management practices a party may have. A 
practice may be unreasonable, given responsibilities to third parties. 
While a party may design its information management practices to 
suit its business purposes, one of those business purposes must be 
accountability to third parties. 

Citing The Sedona Guidelines: Best Practice Guidelines & Commentary for 
Managing Information & Records in the Electronic Age, the court wrote: 
‘“An organization should have reasonable policies and procedures for 
managing its information and records.’ ‘The absence of a coherent 
document retention policy’ is a pertinent factor to consider when evaluating 
sanctions. Information management policies are not a dark or novel art.’’^^”” 
Clearly, lack of management controls over rapidly increasing amounts 
of electronically stored information — in some institutions exceeding 
exabytes (1 billion gigabjfes) of content — multiplies the costs of e- 
discoveiy'. Most companies maintain stores of outdated ESI including e- 
mail collections, data from legacy systems, and obsolete disaster recover}' 


Andrew J. Peck, The Federal Rules Governing Electronic Discovery 2 n.2 (June 4, 2009), 
axmlable at http://www.abanet.org/labor/lel-annualcle/09/materials/data^papers/l 38.pdf. 

lAALS, .yupra note 60, at 19. 

“'621 F. Supp. 2d 1 173, 1193 (0. Utah 2009). 

Id. at 1193-94; see also Maggette v. BL Dev. Corp., Nos. 07-181, 182, 2009 WL 4346062, at 
*1 (N.D. Miss. Nov, 24, 2009) (court expresses doubt that ‘"corporations as large and sophisticated 
as the defendants ... do not have either paper files, electronic files or infonnalion or — even in 
light of Hurricane Katrina — backup measures and files for at least some of the information 
requested by plaintiffs.”); Meeks v. Parsons, No. 03-6700, 2009 WL 3003718, at *6 (E.D. Cal. 
Sept. 1 8, 2009) (“A recipient that is a large or complex organization or that has received a lengthy 
or complex document request should be able to demonstrate a procedure for systematic 
compliance with the document request.”). 
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tapes. Even companies with document destruction policies in place often 
fail to comply with those policies. 

As Magistrate Judge John Facciola observ^ed: 

Electronic data is difficult to destroy and storage capacity is 
increasing exponentially, leading to an unfortmiate tendency to keep 
electronically stored information even when any need for it has long 
since disappeared. This phenomenon — the antithesis of a sound 
records management polic}' — leads to ever increasing expenses in 
finding the data and reviewing it for relevance or privilege.^”® 

The situation was perhaps best summed up by the court in Starbucks 
Corp. V. ADT Security Services, Inc.: “The fact that a company as 
sophisticated as [defendant] chooses to continue to utilize [an obsolete data 
system] instead of migrating its data to its now-functional archival system 
should not work to plaintiffs disadvantage.” ‘"‘\T}he Court cannot 
relieve Defendant of its duty to produce those documents merely because 
Defendant has chosen a means to preserve the evidence which makes 
ultimate production of relevant documents expensive. ' 

F. Improved Attorney Education Will Mitigate E-Discovery Problems 
Going Forward 

Too many attorneys w^ho seek revisions to the Rules do not have a 
sufficient understanding of ESI or the 2006 amendments Rather than 
revise the Rules, attorneys need to leam more about both the technical 
aspects of ESI and how the current Federal Rules can be used to make 
electronic discovery effective and efficient. “Each attorney is a perpetual 
student wfto must strive to keep abreast of the rapid inventions and progress 
of the unstoppable tidal wave of technological evolution.”"'" 

When the parties in Covad Communications complained to a 
magistrate judge that the producing party had produced image files when 
tlie requesting part}^ wanted native files (but had not specified tliat request 
to the producing party). Judge Facciola reprimanded the parties for failing 
to understand the ramifications of production in different formats, adding 
“the courts have reached the limits of their patience with having to resolve 
electronic discovery controversies that are expensive, time consuming and 
so easily avoided by the lawyers’ conferring with each other on such a 


^ Co\’ad, supra note 123, at 16. 

No. 08-900, 2009 WL 4730798, at *6 (W.D. Wash. Apr. 30, 2009). 

Id (emphasis added; citation omitted). 

Ralph C. Losey, LaMyers Behaving Badly: Understanding Unprofessional Conduct in E- 
Disem^eryK 60 Mercer L. Rev. 983, 1004 (2009). 
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fundamental question as the format of their productions of electronically 
stored information.”^’^ 

Rather than leam the hard way, as some attorneys regrettably do, 
attorneys should take the time to educate themselves on ESI. Lawyers arc 
accustomed to learning about new fields and expanding their expertise As 
Megan Jones wrote in the National Law Journal last December: 

If your case were about e-discovery, you would learn it. A good 
antitrust lawyer with a case about polyester learns the economics of 
the textile industiy', perhaps even hiring an industry' export. The 
same should be so for electronic discovery. Not every attorney on a 
case team needs to be conversant, but at least one does. And that 
attorney alone should, despite rank or prestige, be the advocate that 
speaks on behalf of the client on these matters. Only an attorney who 
understands what preserving “all metadata” means should be in die 
position to agree to it on behalf of a client. Only an attorney who 
knows what the current state of ESI common law decisions is should 
decide which motions should he filed (not every fight should be 
fought)."'"’ 

Uie 2006 amendments to the Federal Rules will not reach their full utility if 
attorneys do not make any effort to utilize tliem properly and if courts do 
not require parties to do so. 

V. More Time Is Needed 

Despite the clamor from segments of the bar that the 2006 
amendments to the Federal Rules need to be immediately revised, a more 
rational and reasoned approach would allow the latest set of revisions to get 
dieir walking legs. Tlie 2006 amendments have been in effect for less than 
four years. Most lawyers do not yet understand tire full implications of tire 
revised Rules, and the number of complex litigation cases in which they 
have been able to play out from start to finish is miniscule. 

At this time, we have little reason to believe that the Rules are not or 
will not be effective in promoting the fair administration of justice in an 
efficient and effective manner. Indeed, when one compares the FJC Suiv'ey 
taken in 1997 (before the advent of e-discovery) ^Yith the responses to the 
2009 survey conducted by the FJC, a similar percentage of respondents said 
that the amount of discovery is right, the cost of discovery is reasonable, 


Covad Commc’ns Co. v. Revonet, Inc., 254 F.R.D. 147. 151 (D.D.C. 2008). 

Megan Jones. Giving Electronic Discovery’ a Chance to GroM’ Up, Na t'j. L. J., Dec. 14. 2009, 
at 19 (emphasis added). 
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and the discovery process is fair.*'^ Tlie 2009 FJC Sur\^ey did not produce a 
consensus that the Rules need to be revised to limit electronic discovery;^'® 
instead, the majority of respondents supported revising the Rules to enforce 
discovery? obligations more effectively."'^ More than two-thirds of surv^ey 
respondents agreed that “the procedures employed in the federal courts arc 
generally fair.’“’* 

Furthermore, as even Judge Lee Rosenthal has recognized, the 2006 
amendments were never meant to solve all the issues raised by the 
increasing volumes of ESI and the evolving process of electronic 
discover^'.^’'' Litigators and judges alike need to confront the realities of a 
changing litigation environment head-on — for instance, by taking active 
steps to manage tlieir data and engaging in increased cooperation in the 
discover}^ process. We are just begimiing to obtain die kind of empirical 
data we need to understand the adequacy of tire Rules, and perhaps more 
importantly, what changes to discovery outside of the Rules may be 
necessaiyf to ensure that discovery in the digital age can succeed without 
vmreasonable expense. 

4. The Costs of E-Discovery Do Not Justify Reactionary Rule Changes 

Those seeking to amend the Federal Rules often cite the cost of e- 
discover}^ as a principal justification for immediate change. This is not 
the first time that premature rule changes have been called for in response 
to technological changes. Throughout die twentieth century', lawyers and 
judges expressed surprise every time discovery volume increased, never 
recognizing that the Rules, litigation strategy', and most importantly, 
technology, have always adapted, finding ways to make the new larger 
volume manageable. When volume has increased, technology has caught 
up; in 2001, processing, searching, and exporting one gigabyte of data cost 
around S2,000, now it costs about S400.^^' Backup tapes, which were 
almost always deemed inaccessible as recent as two years ago, are now 
routinely indexed and archived in a way that make them readily 


FJC Survey, supra note 50; Hon. Lee H. Rosenthal, Keynote Address at the Georgetown 
University Law Center Advanced E-Discoveiy Institute: Is the E-Discovery Process Broken, And, 
If So, Can It Be Fixed? (Nov. 12, 2009) (recording available at the Continuing Legal Education 
Department of Georgetown University Law Center). 

FJC Surv'ey, supra note 50, at 61 . 

Mat 63-64. 

™ Id . al 68-69. 

Rosenthal, supra note 215. 

See, e.g. ALFRED W. CoRTESE, Jr., Skyrocketing Electronic Discovery Costs 
Require New Rexes, ALEC Policy Forum, at 9-12 (Mar. 2009), available at 
http ://www. alec. org/am/pdEapFelectronicdiscovery. pdf. 

Jones, supra note 214. 
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accessible. Modem e-discovery tools have dramatically increased the 
rate of document review from approximately 25 documents per hour to 
nearly 200 documents per hour.^"^ And, as discussed in Part IV. D above, 
new c-discovery tools arc in constant development. Calls to amend the 
Federal Rules based on the current costs or burdens of e-discover\' will be 
rendered obsolete by advancing technology’ before such amendments even 
take effect. It would be foolhardy to base decisions about the Federal 
Rules on what is considered appropriate volume or usable technology in 
today’s world. 

Moreover, while the costs of e-discovery may be increasing due to the 
volume of infomiation being created and retained, litigation of e-discovery^ 
issues has declined significantly since 2006. In a recent sun^ey, 67% of 
responding companies reported zero instances of e-discovery issues 
becoming the subject of a motion, hearing, or mling from a court in 2008, 
in contrast to 44% in 2007.*^' According to the survey findings, “this most 
likely reflects the efforts of the judiciary^ to update and clarify mles 
concerning e-discovery, as well as the desire by many litigants to resolve e- 
discovery^ issues through the ‘meet and confer’ process rather than in the 
courtroom. 

B. The Threat of Sanctions Does Not Justify Reactionary Rule Changes 

Much has been made of the rising number of reported eases dealing 
with c-discovery sanctions and the burden that the resulting fear of 
sanctions places on corporations with large repositories of electronic 
data.*^^ A review of the “evidence,” however, reveals that the imposition of 


Craig Ball, The Lowdown on Backups, L.A.W TECH. NEWS, Mar. 2010 at 30 (“fW]e may have 
reached the point where backups are not that much harder or costlier to deal with than dispersed 
active data, and they're occasionally the smarter first resort in e-discovery.”). 

Montgomery N. Kosma & Paul H. MeVoy, Document Re\neyv with Attenex Patterns E- 
Discovefy Platform^ 22 Legal Tech Newsletter (Law Journal Newsletters, Philadelphia, PA), 
July 2004, all. 

See Comments ot lion Lee 11. Rosenthal h\ Managing Electronic Discovery: Views From The 
Judges, supra note 1 80, at 5 (“It takes about three years for a rule amendment to bceomc effeetive 
through the Rules Enabling Aet proeess.”). 

Fulbright & Jaworski L.L.P., Fifth Annual Litigation Trends Survey Findings, 
http://www.fulbright.eom/mediarooni/files/2008/Fulbright-FifthLitTrends.pdf. 

See, e.g.. Managing e-Discovery and Avoiding Sanctions Under the FRCP Amendments, The 
Metro. Corp. Counsel, at 1 (Jan. 2008), aMittp://www.metrocorpcounsel.com/pdf2008/J 

anuary/1 5.pdf (“Since the amendments to the Federal Rules of Civil Procedure (FRCP) went into 
elfecL in December 2006 (and even before), the number one change we have seen is the an 
increased level of uncertainty and the fear of what might happen if changes are not made to how 
companies respond to e-discoveiy'. At best, companies can continue to satisfactorily respond to 
discovery, but with higher costs and unpredictable outcomes. ... At worst, the company subjects 
itself to undue leverage and sanctions because it didn't do the right thing and canT defend its 
practices.”). 
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sanctions is an exceedingly rare event and that serious sanctions are a 
realistic threat only to litigants engaging in tlie most extreme discovery' 
misconduct. 

“When It Comes to E-Discovery Sanctions, Be Afraid. Be Very, Very' 
Afraid,” trumpets one recent Internet headline."^* Another article warns: 
“Today, corporations are facing an increased risk of sanctions if they do not 
have a consistent, auditable legal hold process.”^"® A third recent web 
posting says: “Given the current economic condition, corporate clients are 
being forced to cut back legal and IT budgets, while the threat of sanctions 
due to improper ESI handling continues to nse.”"^° What all of these 
websites have in common — aside from a gift for hyperbole — is that they 
belong to e-discovery vendors witli services and products to sell to 
corporations and law fmns who become very', very afraid of discovery' 
sanctions. 

Legal commentators have also weighed in about the “skyrocketing” 
number of discovery' sanctions cases. An article by Dan H. Willoughby and 
Rose Hunter Jones, posted on the Duke Conference website, informs us: 
“There were more c-discovery' sanctions cases and more sanctions awards 
in 2009 than in all years prior to 2005 combined.”"^' “[S]anction awards 
for e-discovory' violations have been trending ever-upward for the last ten 
years and are at historic highs.”®’® According to a mid-year 2009 snrvey by 
law firm Gibson Dunn, the first half of that year saw “a dramatic increase in 
the frequency with which courts consider and apply sanctions.”®’® 

But how frequently are sanctions imposed in e-discovery cases? What 
are the real numbers? According to Willoughby and Jones, sanctions were 
awarded in forty-six cases in all of 2009.®®^ Gibson Dunn reported 
sanctions w'ere applied in twenty'-two cases during the first five months of 
2009.®®® 


T.cgaltcchtoday.com, When Tt Comes to F.-Discovery Sanetions, Re Afraid. Re Very, Very 
Afraid, http://legaltechtoday.globaledd.eom/2010/01/19/when-it-eomes-to-e-diseovery-sanctions- 
be-afraid-be-very-very-afraid. 

Press Release. Bridgeway, Bridgeway Puts In-House Corporate and Government Legal 
Departments in Control of Legal Hold Obligations (Jan. 27, 2010) available at http://www. bridge- 
way, eom/news-events/ press-re lease s/Bridgeway- Puts-In-House-Corporate-and-Governnient- 
Legal-Departments-In-Control-of-Legal-Hold-Obligations.cfm. 

Case Law Update & E-Discovery News, 9 Kroll OinTRACK Newsletter 9, Sept. 2009, at 1, 
available at hUp://www.krollonLraek.eom/newsleUers/cl u_0909.html . 

Willoughby & Jones, supra note 101, at 4. 

Id. at 26. 

Gibson Dunn, supra note 95. 

Willoughby & Jones, supra note 101, at 4. 

Gibson Dunn, supra note 95. 
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Approximately 250,000 civil cases are filed each year in federal 
courts, The 2009 Federal Judicial Center survey reported that production 
of ESI was requested in 36% of recently closed federal court cases, or 
approximate!}' 90,000 cases per year. According to these statistics, c- 
discover3'-related sanctions are imposed in approximately one out of eveiy' 
2,000 cases in which e-discovery is requested and one out of 5,435 cases 
overall. Willoughby and Jones report that there have been 231 reported e- 
discovery cases in which sanctions were awarded — ever."^* 

The sanction of dismissal or default judgment has been imposed in a 
total of tliirty-six reported e-discovery cases in history . In sixteen of tlie 
cases, the court reported that misrepresentations had been made to the court 
by the client, counsel, or both.'"'^'’ In nineteen of the cases, “the court 
emphasized a pattern of misconduct.”*"*' The number of dismissals has 
decreased recently, from seven in 2006 to five in 2009. Willoughby and 
Jones summarize: “In these terminated cases, the misconduct typically 
occurs after repeated warnings and after repeated willful failures that 
irreparably compromise the court’s ability to adjudicate on the merits, 
leaving no alternative but dismissal. 

Adverse jury’ instructions have been granted in fifty-two e-discovery' 
cases. Thirty-tour of these cases involved “intentional conduct and/or 
bad faith. Since 2006, adverse jury instruction cases have reached a 
historic high — ^ten per year. Monetary' sanctions exceeding $100,000 have 
been awarded in a total of twenty -eight reported cases in history.^"*’ 

These numbers simply do not represent a threat to corporate America 
and certainly do not provide a rationale, as some would claim, to amend the 
Federal Rules. As the statistics clearly demonstrate, and recent cases 
confirm,^'*'’ sanctions represent a significant threat only to those who fail to 


U.S. District Courts — Civil Cases Commenced, terminated, and Pending During the 12-Month 
Periods Ending March tl, 2008 and 2009 (Table C), available at 
http://\vwvv.uscourts.gov,:Viewer.aspx?doc=/uscourts/Statistics/FederalJudicalCaseloadStatistics/2 
OO9/tables/C0OMarO9.pdf. 

FJC Survey, supra note 50, at 26. 

Willoughby & Jones, supra note 108, at 9. 

™ Id ntW. ' 

^“'Id at 12. 

"■’"W. at 14-15. 

Id at 15. 

Id 

^%d.atl7. 

Dispositive sanctions and adverse inferences are generally reserved for those whose spoliation 
was either knowing and willful or in bad faith. See, e.g., Pension Comm, of the Univ. of Montreal 
Pension Plan v. Banc of Am. Sec., LLC, 658 F. Supp. 2d 456 (S.D.N.Y. 2010) (plaintiffs who, 
inter alia, failed to institute timely litigation holds, failed to preservx ESI when required, failed to 
request documents from “key players,” and submitted misleading or inaccurate declarations to the 
court were found to have been grossly negligent and were subjected to monetary sanctions and an 
adverse inference instruction); Kvitka v. Puffin Co., No. 06-858, 2009 WL 385582, at *6 (M.D. 
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make reasonable and good faith efforts to comply witli the Federal Rules 
and existing case law. 

VI. Summary 

The drafters of the 2006 Federal Rules amendments recognized that 
electronic discovery was here to stay, and must be addressed in the Rules. 
While our present system of discovery may not be perfect, the answer does 
not lie in limiting litigants’ access to the facts or to the courthouse. The 
Federal Rules were first adopted in 1938 to ensure that trials would be 
about the merits of a case rather than the gamesmanship that is a product of 
asy^mmetrical knowledge. More cooperation, more early planning and case 
management, and more knowledge of ESI, metadata, and the like, are 
necessary^ to tmly understand whctlicr the 2006 amendments have been — or 
have the ability to be — effective. Less discovery is not the answ'cr. 


Pa. Feb. 13. 2009) (case dismissed where plainlilT inLentionally discarded laptop containing 
critical evidence despite instruction from lawyer to maintain the laptop and despite plaintifFs 
admission that she knew e-mails should have been preserved); Goodman v. Praxair Servs., Tne., 
632 F. Supp. 2d 494 (D. Md. 2009) (responding party was found to have acted willfully when it 
intentionally destroyed the eomputer of a relevant employee); Keithley v. Home Store. eom Inc., 
No. 03-4447, 2008 WL 3833384, at *16 (N.D. Cal. Aug. 12, 2008) (imposing monelaiy' sanctions 
of over S600,000 for defendants’ spoliation and delayed production of documents where the court 
found defendants had engaged in a of deceptive conduct and malfeasance in connection 

with discovery and production of documents . . . and reckless and frivolous misrepresentations to 
the Court”) . Even significant misconduct often results in the mildest of sanctions. See, e.g., S.E. 
Mech. Servs., Inc. v. Brody, No. 08-1151, 2009 WL 2242395 (M.D. Fla. Jul. 24, 2009) (motions 
for preclusion of evidence or adverse inferences denied despite plaiiititfs’ failure to institute 
litigation hold to prevent destruction of e-mails of “key player”). Preferred Care Partners Holding 
Corp. V. Humana, Inc., No. 08-20424, 2009 WL 982460, at *7 (S.D. Fla. Apr. 9, 2009) (court 
declines to impose severe sanctions despite finding defendant’s discovery conduct “clearly 
egregious”). 
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Executive Summary 

d'hc Sedona Conference* issued its Cooperation Proclamation in 2008. Phe Proclamation 
initiated a comprehensive nationwide effort to promote the concept of cooperation in pretrial 
discovery. The Proclamation calls for information sharing, dialogue, training, and the development of 
tools to fadhtatc cooperative, collaborative, and efficient discovery. Ihe Proclamation has been well 
received, especially by those judges who regularly confront discover}' disputes that could be avoided by 
cooperative conduct among counsel. Indeed, nearly one hundred stare and federal judges have already 
endorsed the Proclamation and the number continues to grow. 

Cooperation in this context is best understood as a two-tiered concept. Pir.st, there is a level 
of cooperation as defined by the Federal Rules, ethical considerations and common law. At this level, 
cooperaLion requires honesty and good faith by the opposing parlies. Parlies mtisi refrain from 
engaging in abusive discovery practices. The parties need not agree on issues, but must make a good 
faith effort to resolve their disagreements. If they cannot resolve their differences, they must take 
defensible positions. 

Then, there is the second level. While not required, this enhanced cooperative level offers 
advantages to the parries. At this level, the parries w'ork together to develop, rest and agree upon the 
nature of the information being sought. They will jointly explore the best method of solving discover}' 
problems, especially those involving electronically stored information (“ESI”). The parties jointly 
addre.ss question.s of burden and proportionality, seeking to narrow discovery requests and 
preservation requirements as much as reasonable. At this level, cooperation allows the parties to save 
money, maintain greater control over the dispersal of information, maintain goodwill with courts, and 
generally get to the litigation’s merits at the earlie.st practicable time. 


riic Ctiie jvr Couperalivn tlie subjeti of rubiisl dulo^ue al Iwo uieeliliys of ’i'he Sedona Colifcrctite^ Working Group on Hlcolrouio DoouiuciiL 

Relciiliou and ProduoLioii (WGl), arid we ilialik all of die WGl lueuibent who culiLiibuled lo die dialogue vasdy improving ibis paper, hi 
addilioii, we wish lo aekiiowlcdgc ediiorial eoulrfbuliolis ftoluThe Hon. Shira A. Sdieilidlili (SD KY), Hon. Tames M. Roscubaum (D MN), and 
Prof. Sieve Geuslcr (U of OK Sdiool of Law). We also walil Lo (halik}eaiiliilie Keiuiey, all assodalc wlio works vvIlIi William Bullcrfield, for her 
rcsearob aud assislaiioc in preparing this paper. Finally, we wish lo atkliowledge our Working Group Scries Susiaiuiug and Annual Sponsors, whose 
generous support ciiablci us lo pursue our Working Group Series aotivilies (see www.lhesedoliaixjnlerenoc.org/eonlenl/sponiorsliip for a listing of 
ourWGS Sponsori,'. 
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The line between the first and second levxl cooperation is, of necessity, difficult to draw. 
There is no precise definition of “cooperation,” as there are no precise definitions of good faith or 
reasonableness. However, absent a more cooperative posture in the discovery process, the cost of 
litigation and the burden imposed as courts arc forced to attempt to resolve more and more discovery 
disputes, will ultimately bring the sy'stem to a halt. 

Discovery disputes have existed since discover)'^ began. But ESI has vastly increased the 
t|uanLiLies of available information and the way' it can be accessed. With almost all inforinadon 
electronically created and stored, there has Been an exponential increa.se in the amount of information 
litigants must prcscr\'c, search, review, and produce. ESI is often scored in multiple locations, and in 
forms diflicLih and expensive lo retrieve. Tliese reasons compel increased transparency, 
communication, and collaborative discovery. The alternative is that litigation will become coo 
expensive and protracted in a way' that denies the parties an opportunity to resolve their disputes on 
the merits. As a result, in order to preserve our legal sy'stem, cooperation has become iinperative. 

Such cooperation is not in conflict with the concept of zealous advocacy. Cooperation is 
not capitulation. Cooperarion simply involves maintaining a t«rain level of candor and rramsparency 
in communications between counsel so that information flows as intended by the Rules. It allows the 
parties to identify chose issues that trufy require court intervention. The parties may not always agree, 
hut with cooperation their real dispute.s can be addre.s.sed .sooner and at lower cosr. A.s di.sciissed in 
this paper, the concept of discovery cooperation is not new. It finds support in the Federal Rules of 
Civil Procedure, ethical sLandartls, court decisions, economic considerations, and common sense. In a 
.survey of 2,690 attorney's recently in'V'olved in federal litigation, more than 90% of re.spondcnt,s, 
representing both plaintiffs and defendants, “agreed” or “strongly agreed” with the statement, 
“[ajuorneys can cooperate in discovery while still being zealous advocates for their clients.” 

This Cooperation initiative is being implemented in stages. First came The Sedona 
Conference’s* ProcUrnatkm, which alerted stakeholders to tlie need lor cooperation and its advantages. 
T he announcement was an expression of support for the concept. Now, in this paper, we offer 
arguments supporting cooperation. The final stage will provide practical examples to train and support 
lawyers, judges, and others in cooperarivc discovery techniques. IJsir^ these sreps, The Sedona 
Conference* will offer solutions to many of the problems associated with contemporary discovery, and 
allow litigants to devote their resources toward a resolution of their disputes on the merits. 
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L OvmviEW 

'If there is a hell to which disputatious, uncivil, vituperative lawyers go, let it be one in which 
ihe dilmneA are eiernaUy locked in disaruery disputes with other lawyers of equally repugnant ailrilmies. ” 
— Judge Wayne H. Alley in Krueger v. l^elican Products Corp/ 

Although lawyers may he relieved that Judge AlleyA authority does not extend beyond the 
mortal confines of the courtroom, his comments signal a shared and growing distaste, if not disdain, 
by judges for the cost, delay, and disruption resulting from unnecessary or abusive discover)' disputes^ 
That Krueger was decided nventy yeans ago, prior to the explosion of routine electronic 
communications, demonstrates that the problem is not new. However, the advent of electronically 
stored information (“ESI”) has dramatically exacerbated the problem, increasing the volume of 
potentially discoverable material, the complexity and cost of the discovery process, and the 
opportunities for not only unduly burdensome and overly broad discovery requests, but also responses 
and production that obfuscate and evade. “Hide the ball” has become “hide the byte.” 

As this paper argues, the growth in ESI has not changed the obligation of cooperation in 
discovery that attorneys owe to the court and opposing counsel under both the Federal Rules of Civil 
Procedure and the rules of professional conduct.'^ I’hose obligations have long existed and were 
reinforced with respect to electronic discovery by the 2006 Amendments to the Rules.'^ How’ever, the 
explosion of ESI has made the development of parameters to guide cooperation in discovery more 
essential than ever. The complexity of ESI has created uncertainty over wfrat constitutes cooperation 
and good faith regarding preservation, search, review, and production. Additionally, the magnitude of 
die ESI has dramatically increased costs to the judicial system generally, and clients, specifically. 
Cooperation can help mitigate both difficulties. 

Cooperation in this context is best understood as a tw'o-tiered concept. First, there is a level 
of cooperation as defined by the Federal Rules, ethical considerations, and common law. At this level, 
cooperation requires honesty and good faith by the opposing panics. Parties must refrain from 
engaging in abusive discovery practices. The parries need not agree on issues, hut they must make a 
good faith effort to resolve their disagreements. If they cannot resolve their differences, they must take 
defensible positions. 

Then, there is the second level of cooperation. While not required, this enhanced 
cooperative level offers advantages lo die parties. Ai diis level, die parties w'ork logedier id develop, 
test, and agree upon the nature of the information being sought. I'hcy will jointly explore the best 
method of solving discovery problems, especially those invoking ESI. The parties joindy address 
questions of burden and proportionality, in order to narrow' discovery requests and preservation 
requirements as much as reasonable. At this level, cooperation allow's the parties to save money, 
maintain greater control over the dispersal of information, maintain goodwill with courts, and address 
die litigation’s merits at the eadie.st practicable rime. 

The line between first and second level cooperation is, of necessity difficult to draw'. There 
is no precise definition of “cooperation,” as there are no precise definitions of good faith or 
reasonableness. However, counsel understand that absent a more cooperative posture in the discovery 
process, the cost of liiigaiion and the burden imposed as courts arc forced lo aueinpL lo resolve 
disputes, will ultimately bring the .syrstem to a halt. 


1 Krueger v. Pelican Products. Corp., Cl A No, S7'2385-A (W.D. Okla. 1989). 

2 Judge Alley’s (jpprobcium has been quoted in iW'/ it City uf Huntington Beach, 84 l’.3d 363. 364 (9lb Or. 1996), Alancia i'. AlayjJuivtr lexlik 
Servy Co., 253 lr.R.D. 354, 361 11,3 (D. Md. 2008) aud Ae/ww* CumpuUng Servi. v. Ciia, Syt., Inc.. 223 b.R.D. 392. 395 ID.S.C. 2004:i. Sie uLo 
W. Bradley Mendel, Rediuvvering Dtscoivry Klhki, 79 M.4E.Q, L, REV. 895, 895, 906 (1996) (iiodtig tajurts ace “imposuig public duties upon 
lawyers lu discovery that . . . have woinent and cany severe salicliolis for iheii violatiou’ arid noting dial discovery conduct is provoking judicial 
backlash.i. 

3 As discussed more lully infra Part II, the Federal Rules presmne cuoperaLiuu in discovery. See, e.g.. Fed. R. Ov. P. 1, 1993 Advisory Committee 
Note (noting that Rule 1 imposes on alLotiiey's a shared cespunsibililv lo ensure that civil litigation is resolved without undue cost or delay). 

4 For example, Rule 26(0(3) was amended lo include in the 26(0 conference any issues rtJating to preservation, disclosure, or diseovery of ESI and 
the lorm in which it should be produced. See Fed. R. Civ. P. 26 (0, 2006 Advisory Committee Note. 
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One commentator has visualized these tiers of cooperation as concentric circles forming a 
target with a “bull’s eye” in the center. An outer ring is what the rules clearly require. An inner ring 
goes beyond the requirements ro the let'el of cooperation tliar can be achieved with creative energy 
applied to mutual self-interest. The rules require that attorneys hit the target somewhere, but make it 
clear that attorneys should aim for the center.^ 

A. The Costs of Unnecessary Discovery Disputes 

Unnecessary discovery battles affect not jiLst judicial tempers, increasing the likelihood of 
sanctions, but also impair the functioning of the judicial system by overburdening already stretched 
conns/' preveniing adjudication of meritorious claiais or forcing seuleineiii of ineriiless ones due to 
excessive costs, and undermining the very purpose for which discovery obligations exist — to allow 
adjudication on the merits.* Chents uliimaiely' bear the costs of responding to lengthy^ and often 
repetitive or overly broad interrogatories and documeni requests and boilerplate objections to them 
— or of sifting through reams of unresponsive electronic and phy'^sical documents, followed, in many 
cases, by time-consuming motion practice and hearings/ Substantively, the client may' be no better off 
upon resohirion of the dispute by the coiiiT since parries often find themselves in the same position 
they would have been in had they cooperated at the outset.^® 

But client costs may extend beyond financial outlays from drawn-out di.spures. For 
example, failure of counsel to evaluate whether a discovery request is reasonable and not unduly 
burdensome before inaldng it, or objecting to requests with boilerplate rather than fact-based 
objections, can warrant sanctions that impair adjudication on the merits, .such as deeming facts 
admitted or objections waived.^’ Where counsel has not cooperated to identify appropriate parameters 
for electronic discovery, cotiris may reject later claims that discovery is overbroad, forcing unnecessary 
discovery costs on the client. 

B. The Benefits of Cooperation for E-Discovery 

The appropriate level of transparency' and communication with opposing counsel on the 
rhoniy issues involved in e-discovery can provide some degree of protection from the costs and 
potential sanctions that may' result from lack of cooperation. For example, transparency and 
cooperation in initial phases of discovery' may help identify both what must be preserved and the 
routine destruction policies in place that may help establish good faith if destruction is later 
challcngcd,^^ avoiding costly delays and possible spoliation sanctions. Good faith efforts to identify the 
sources and cusiochans of relevant ESI early in discovery' and coiiimunicaiion of that information to 
opposing counsel may help to not only avoid subsequent duplicative and costly searches, but also may 
rebut inferences of bad faith in discovery planning or intentional suppression of information if 
addiLional relevani sources are laier identified. Early, iraiispareni discussions on data storage systems 


5 See Sceveti S. Gensler, A Bull’s-Eye View of Cooperation in iXscoi’ery, 10 Sedona Conti ^70-372 (2009 Supp.). 

6 John S. Beckerman, Confronting Civil Discovery’s Fatal Haivs, SdMiNi'J. L Rev. 505, 508 (2000) (noting the number or opinions in v/hich 
courts have addressed discovery disputes has risen signiticandy compared with the prior decade). 

7 See Final Report, Joint Project ot the American College oFTrisJ Lawyers Task Force on Discovery and The Insritute rot the Advancement of the 
American Legal System (2009), available at 

http://v/ww.actl.com/,\M/Template.cfm?Section=Advanced_Search&secrion=PR_2009fta:etnplate=/'CM/ContentDisplay.ctm5cContentFileID=889. 

8 See Wendel, supra note 2, at 906 n.4I. 

9 See, e.g., Cixy \i. Hood, Refuse to Play the Came: Ar. Aitemative Document Production Strate^ in Intellectual Fropert\ Litigation, 16 JntELL PROP. 5c 
IfeCH. L. J. 1+, 1—2 (2004) (discussing the tourine nature of Imgifay discovery disputes in intellectual property litigation). 

10 For example, in Mancia v. Mayf.oiver lextile Sens. Co., after several sets of interrt^atory and document requests, four months of motions pracrice, 
and a court hearing on discovery violations, the court ordered parties to develop a discovery bucket, determine whether additional discovery sought 
could be provided from less duplicarive and expensive sources, attempt to reach agreement on additional discovery, including phased discovery, 
provide a stams report to the court on any disputes, and if necessary remm to the court for resolution. See 253 F.R.U. 354, 364-65 (D. .Vld. 2008). 
The outcome — an order for cooperation and cotnmmiicadon — put the parties in nearly the same positions they would have been in had the 
disputes not ensued. See id. 

1 1 Id. at 35" (noting Fed. R. Civ, P. 26 (g) requires counsel to certify that a discovery request, response, or objection is consistent with the rules of 
procedure, is not made to delay or increase the costs of litigation, is not unreason^ly burdensome or expensive, and that violation is subject to 
saiiclioii). The .Manciu court noted that makin g boiltTplale objecUolis wilhouL ideliLifyiug the specific basis for the objcetioiis is prima facU 
evidence of a Rule 26(g) violatioit and grotuitls lor Qudiiig the objecllon waived. Id. at 35S-59. See also Weiidcl, iupm note 2, at 912-13 (discossiug 
.dsea, inc. v. S. Pac. irun^p. Co,, 669 F.2d 1242, 1246 (9Lb CSr. 1981) in wbitb the court upheld the saliclioii of Uitding a fact admitted when 
dcfcitdaiiLs subiuiLLcd a boilerplate [espouse to admission requests atui found such responses abused discovery and were not consisLcut with the 
requirement ol good laith). 

12 See Kipperrnan v. Onex Cvrp., 2608 WL 43/2005, at *8 (N.D. Ga. Sept. 19. 2008) (rejecting de.ftaidaitts ubjecLiotts that plaiiitilTs’ [cqticsLcd e-mail 
Search was bLirdcusoinc where the court had pceviotisly ofTered dcfcndalils the opporitmity to narrow the search Lertns). 

13 Fed. R. Civ. P 26(0 (parties must discuss issues rt^ardiug preserving discoverable iniomiaLiuli). See also id. 3 /(c) (absent c.^ceptional oircuriis tames, 
sanctions mav not be imposed for Ciiltng to provide ESI lost due to routine, good faith, operation of ait ESI system) (emphasis added). 
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employed by the parties puts each on notice as to what information may not be reasonably accessible, 
possibly avoiding the need for later motions to compel and post hoc explanations as to why 
dociimenrs were not prodiicedd'* Additionally, consultation about technical issues that arise in 
discovery can avoid later inferences of bad faith/^ Further, transparency^ may establish the form in 
which a part)'" normally maintains ESI, potentially avoiding disputes over whether data should have 
been produced in native format^'’ 

Courts increasingly recognize that “electronic discovery requires cooperation between 
opposing counsel and transparency in all aspects of preservation and production of EST.”'^ For 
instance, working cooperatively with opposing counsel to identify a reasonable search protocol, rather 
than nialdng boilerplate objections to the breadth of a requested protoc ol or unilaterally selecting the 
keywords used without disclosure to opposing counsel, may help avoid sanctions or allegations of 
intentional suppression. Indeed, because knowledge of the producing party’s data is usually 
asynunetrical, it is possible that relusing to “aid” opposing counsel in designing an appropriate search 
protocol that the party holding the data knows will produce responswe documents could be 
tantamount to concealing relevant evidence.*' 


C. Cooperation in Discovery and Zealous Advocacy Arc Not Conflicting Concepts 

Still, From the perspective of many practitionens, abandoning a purely adversarial .stance 
during discovery in favor of cooperation appears antithetical to the concept of zealous advocacy.^® This 
paper demonstrates that cooperation — in the sense intended by the ProcLirnation — and zealous 
advocacy are not conflicting concepts under professional conduct riile.s. Cooperation reqiiire.s neither 
conceding nor compromising the client s interests. Nor does it require foregoing court resolution of 
legitimate discovery disputes. Court criticism lias centered on unnecessary disputes — those that could 
have been avoided by cooperating and communicating according ro procedural and ethical obligations 
— rather than those arising from good faith disagreements about the parameters and progress of 
discovery that may require court intervention. Cooperation avoids unnecessary disputes and violation 
of ethical rules while preserving for court resolution of those disputes that cannot be resolved through 
good faith cooperation. 


Cooperation, as envisioned by the Proclamation, requires, for example, that counsel 
adequately prepare prior to conferring with opposing counsel to identify custodians and likely sources 
of relevant F/ST, -and the steps and co.sts required ro 'aLce,s.s that information. It reqiiire.s disclo.sure and 
dialogue on the parameters of preservation. It also requires forgoing the short term tactical advantages 
afforded one party by inforniation asymmetry so iliat, rather than evading their production 
obligations, parries communicate luindidly enough ro identify the appropriate boundaries of discovery. 
Last, it requires that opposing parties evaluate discovery demands relative to the amount in 
comroversy. In short, it forbids inaldng overbroad discovery requests for purely oppressive, lac lical 
reasons, discovery objections for eva.swe rather than legitimate reasons, and “document dumps” for 
obstructionist reasons. In place of gamesmanship, cooperation substitutes transparency and 
cominunicaiion abom the naiure and reasons for discovery requests and objeciions and the means ol 

14 Fed, R. Civ. P, 26 (b)(2)(B) provides chat parries need noc provide discovery ot ESI diat is hoc reasonably accessible due to undue burden or cost. 

!’> See In re Seroquel Prods. Luib. Litig., 244 F.R.D. 650, 662 (M.D. Fla. 2007) (shielding technical start from opposing party rather than cooperating 
bv fostering consulrarion ‘Is not an indicum ot good faith”). 

16 Fed, R. Civ. P, .54 (b)(2)(E) (party must produce ESI in the form in which iris ordinarily maintained). 

17 A Gross C'onsfr. Asocs. u. Am. Alps. Mat. Ins. Co., 256 F1R,D. 134, 136 (S.DJSl.Y. 2009). Accord Pcsidentuil bunding Corp. v. DeGeorge tin. 
Corp., 306 F’..5d 99, 1 12 (2d Cir. 2002) (“as a discovery deadline or trial date draws near, discov«y conduct chat might have been considered 
‘merely' discourteous at an earlier point in the litigation may well breach a parry's dudes to its opponent and to the court”); In re Seroauel 244 
ER.D. at 662 (party was obligated to cooperate with opposing counsel to idoitify key word protocol radier chan unilaterally selecting limited 
terms): Bush Ranch v. Du Ron;, 91S K Supp. 1524, 1543 (M.D. Ga. 1995) (“It is the obligarion of counsel under the rules, as ofncecs of the court, 
to cooperate with one another so char in pursuit of truth, the judidal system operates as incended.”); Aiarion v. 6tate farm tte and Cos. Co.. 2008 
WL 723976, at *'3-4 (S.D. Miss. Mar. 17. 2008) (“’IBis Court d emands the mutual cooperadon of the parries. It hopes chat some agreement can 
be reached . . . this Court will [not] hesitate to impose sanciioos on any one-pariy ot counsel ot both - who engages in any conduct chat causes 
unnecessary delay ot needless increase in the costs of lirigation.”). 

18 See In re Serot^tse!. 244 h’.R,D. at 662. 

19 In a survey of 2,690 atlorueys to-eiiLly involved in federal lil^aliuii, mure than 90% of respoudcliis, rcpreseiuiiig both plaluLlffs and dcfeiidjiUs, "agreed ’ 
or “ilruugly agreed” with lIu sLalemcuL, "[ajuonieys tan cooperate in discovoy while still being zealous advocates for their cliciils.” Emory G. Lee 111 & 
Tlioiuas E. Willging, Federal Judicial Center National, Case-Based Civil Rules Survey, 62-63 (Federal Judicial Center Oaober 20091. uvailuite at 
luLp://www.l;i..govyiibraryyf)c calalug.nsl/autolraluepage!opelifotlD6£ijrl-/libraiy/f|c catalog.nsf/DI\iblicatioli!openformtK:parentunid-363B0DBDB//2 
C35D 8525/648 00 /AIBB/. At least one comiueniator, Jason R. Baron, has aigued that in eiicuiustuliccs where a party is certain that uppusiug counsel’s 
proposed search protocol would not capture documents it knows would he responsive violates Rule 3.4 of the Model Rules of Professional Responsibility 
bv failing to suggest or use additional scaroh terms that would result in pcuductioii; such conduct is lantamouiit to suppression, Symposium, Ethics 
and pTuftssiuHalism in the Digital Age: Ninth Annual Georgia Symposium on Elma and Pro/sssjonalism, 60 Meroer L. Rev. 863, 8// (2009). 

20 Model R ProPl ConduLt Preamble Paragraph 2 (2006). 
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resolving disputes about them. In at least welve recent decisions, jurists have recognized the need for 
discovery cooperation and cited with approval the Cooperation Proclamation^^ 

!\s noted in the Overview section of this paper, to understand what is meant by the word 
“cooperation” in this context, it is useful to think of a two-tiered approach. First, there is a level of 
cooperation required by the Federal Rules, ethical considerations and common law. This limited level 
of cooperation requires communication and good faith by parties.^ It requires that parties refrain 
from cngagiiig in abusive discovery practices. It does not require agreement on issues, but it requires 
that parries take defensible positions if agreement cannot be reached.^’ Rut there is also a second level 
of cooperation. While not specifically required, this enhanced level of cooperation is usually 
advantageous for parlies. ^\s noted by one commentator, this enhanced level of cooperation “urges 
[parties] to seek out new ways to work together, and it urges them to do so not in spite of their 
interests but in furtherance of them.”^ Thus, parties engaging in this level of cooperation will work 
logedier to develop and test search criteria. They will jointly explore the best method of solving 
difficult problems like data discovery. 1 hey will address burden and proportionality by seeking to 
narrow discovery requests and preservation requirements as much as is reasonable. Through such 
cooperation, parties save money, maintain more control over what inforraarion is disseminated, 
engender good will with courts, and generally get to the merits of litigation much sooner. 

This paper lay.s out the legal and ethical foundatloii.s for the duty to cooperate in discovery 
and the economic case for cooperation independent of those foundations. It begins with a discussion 
of cooperation required, either expressly or impliedly, by the Federal Rules of Civil Procedure. Second, 
it presents professional conduct rules that embody the duty to cooperate and disciLsses illusory 
conflicts with other professional conduct rules. It argues that the concept of zealous advocacy, 
properly tindersiood as bounded by an attorneys duties as an officer of the court and to follow the 
law, docs not conflict with the duty to cooperate in discovery. Third, evolving legal authority for the 
duty to cooperate is presented through a discussion of recent case law that addresses, in particular, 
cooperation in electronic discovery and growing court frustration sviili bad faiili litigation conduct. A 
discussion of the practical reasons for cooperation — economic and strategic benefits — concludes 
the analysis. 


II. The Fedeievl Rules oe Civil Proceduiie Assume 
Cooperation in Discovery 

A. The Evolution of American Discovery Procedures 

The Federal Rule.s of Civil Procedure do not evpllclrlv require coun.sel to cooperate in 
discovery, but the duty is implicit in the structure and spirit of the Rules. Indeed, the liberalization of 
discovery begimiing in 1938 with the adoption of die Rules was designed to proinoie the resolution 
of di.sputc.s. Such re.sohition wa.s intended to he based on facts underlying the claim.s and defen.ses 
with a minimum of court intervention, rather than on gamesmanship that prevented those facts from 
coming to light entirely or at least Jar loo laie in the process to serve the lair and efficient 
administration of justice. A brief look at the history of the modern Federal Rules makes clear that 
cooperation has been an essential clement of the logic underlying them. 


The modern Federal Rules were adopted In rraction to the pre-1938 system. Prior to 1938, 
law\'ers prepared for trial principally through a process of formal pleadings, with complex rules for 


21 See Capitot Records. Inc. v. MPStunes, LLC, 2009 WL 2568431. at ’2 (S.D.N.V. Aug. 13. 2009); re Direct Sw., inc.. Pair Lat?or Standards Act 

fPLSA) Litig.. 2009 WL 2461716. at ’1,2 (H.D. La. Aug. 7. 2009): WeUs Pargo Bank, N A. v. LaSalle Bank Mt’l Assn. 3;0?-cv.449. 2009 WL 

2243854, at "I (S.D. Ohio July 24, Dunkm Dormb Franchised Rests. LLCv Grand Gen. Donuts, Inc.. 2009 WL 1730348, at ’4 (L.D.N.Y. 
June 19, 2009); Pord Motor Co. v. Edgewood l^ops., inc.. IT! RR.D. 418, 424-25, 427 (D.N.J. May 19 , 20091: Idnuman v. Borders. Inc.. 257 
i.R.D. 1, 3 (D.D.C. Apt. 6, 2009); William A Gross Const. .Associates, Inc. v. American Mfrs. Mut. Ins. Co., 256 t’.R.D. 134, 136 (S.D.N.Y. March 
19, 20091; S.EC. v. Collin. P .Aikman Cvrp., 256 RR.D. 403, 415 (S.DJ^.Y. |aii. 13. 2009); Cm<ad Commera. Co. V. Revonc!. inc.. 254 Jr.R.D. 

147, 14S-49 (D.D.C. Dec. 24 2008); Gipson v. Stv. Bell TeL Co., Qv. No. 08-2017, 2008 U2i.Divu LLXIS 103822, ai *4 (D. Kan. Dc^. 23, 
200S); Aguilar v. Pnrr.igruiion and CusloTm Enfim:emeni Diu. t>/ U.S. DepL t>/ Homeland Sec., 255 KR.D. 350, 353-56, 358-59, 362 (S.D.N.Y. Nov. 
21, 2008); Mancia v. Mayjhwer Textile Servs. Co., 253 F.RJD. 354, 359. 363 (P. Md. 2008).; Maniia u MavEtinoer Texlde Co.. 253 F.R.D. 
354, 363 (D. Md. 2008). 

22 Sec dii^uision infra Paris II, III, and IV. See also Sieven S. Geiisler, Strme Thoughts on the Lawyer’s E-volving Diilie. in Discovery. 36 N. KY. L. RBV. 
521, 550 (2009). 

23 See Gcuslcr, supra uuic 22, al 552 . 

24 !d. ai 556. 
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repHes and responses that put a premium on gamesmanship at the expense of concealing critical facts 
until trialf- Attorneys rehed primarily on an opponents pleadings for discovery, without much 
disclosiiref' By contrast, the new Rules allowed counsel to discover information about the opponents 
case before trial through the devices outlined in the Rules. As the Supreme Court has recognized, the 
more liberal approach to discovery made “trial less a game of blind mans buff and more a fair contest 
with the basic issues and facts disclosed to the fiillest practicable extent”"^ 

The Court has also noted that these new instruments of discovery were designed to serve 

(1) as a device, along with ihe pre-trial hearing under Rule 16, lo narrow and clarify 
the basic issues between the parties, and (2) as a device for ascertaining the facts, or 
information as to the existence or w'hereabouts of facts, relative to those issues. Thus 
civil trials in the federal courts no longer need be carried on in the dark.'*’ 

In the first set of amendments to Rule 26 in 1946, the Advisory Committee sought to 
clarify that the “purpose of discovery is to allow' a broad search for facts, the names of witnesses, or any 
other matters which may aid a parry in the preparation or presentation of his case.”^'’ 

In Hickman v. Taybr, the Supreme Court identified the value of pre-trial discovery: 

The way is now' clear, consistent widi recognized privileges, for the parlies to 
obtain the fullest possible know’ledge of the issues and facts before trial. . . . 

Mutual know’ledge of all the relevant facts gathered by both parties is essential to 
proper liiigaiion. To dial end, either party may compel the oilier lo disgorge 
whatever facts he has in his possession. The deposition-discovery procedure 
simply advances the stage at which the disclosure can be compelled from the time 
of trial to die period preceding ii, ihus reducing the possibility of surprise. 

The Court further cautioned that counsel may not hide “any material, non-privileged facts” 
from the opposing party.'' Reflecting a core principle underlying the Cooperation Proclamation^ the 
Court recognized rliat rhe inherent role of “a lawyer [as] an officer of the court” requires atrorneys to 
“work for the advancement of Justice while faithfully protecting the rightful interests of his clients.”-*^ 
By permitting disclosure of even privileged information in some circumstances, the Court struck a 
balance between the ostensibly competing duties of attorneys to rhe court and to their clients. Tt 
noted that a chief objection to hbcral discovery' — that it promotes a fishing expedition — had been 
rejected because of die mutual benefits of discovery.^' 

Discovery was further liberalized in 1970 when the requirement to show “good cause” to 
obtain discovery under Rule 34 w'as eliminated Other 1970 changes in the mechanics of discovery 
were designed “to encourage exirajiidicial discovery' with a minimum of court iiiierveniion,”-^ 
preserving, of course, the ultimate authority of the courts to “limit discovery in accordance with [the] 
rules” even as to matters within the scope of Rule 26(b).''’ The rules thus contemplated that while 
discovery was to be managed largely by the parties, courts may inters'ene to limit or otherwise manage 
discovery when necessary. 


25 See Moore’s tederal Praetke, Paragraph 26.02 at 26-31 (3d* «L 2008). 

26 See George L. Paul & Jason R. Baron, Lnformution InfitOwn: Can the SvOem Adapt?, 13 RICH. J.L. &c"1'ech. 10, 28 (2007), available at 
hrrp:/yiaw.richraond.edu/jolt/vl3i3'^artidel0.pdf. 

27 'JniTed States v. Procter & Gamble Co., 356' U.S. 677. 682 (1958’i. 

28 Hickman v. Taylor, 329 U.S. 495, 501 (1947). 

29 PecL R. Civ. P. 26, 1946 Advisory Committee Note (emphasis added) (ctdiig case law for the proposidon that the Rules "permit ‘fishing’ for 
evidence as they should”). 

30 329 U.S. at 507. 

31 i-dat513. 

32 at 510. 

33 See id. at 508 11 . 8 . 

34 See Fed. R. Civ. P. 34, 19,''0 .advisory Cuiiimittee Note. 

35 Murgel V. E. G.L. Gam Lab Lid., 2008 U.S. Disl. LEXIS 41754, at *10 ()S.D.N.Y. May, 29 2008) (tilitig Charles A. Wright, Aitlnir R. Miller 6c 
Richard L. Marcus, Federal Pratike & Procedure § 2288 at 655-56 (2d ^ 1994)). 

36 Fed, R. Civ. P. 26, 19/0 Advisory CoiiimilLec Note. 
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In 1980, the Rules were amended to address growing concerns witli discover)^ abuse. 
Despite the intent that liberalized discovery rules would advance the interests of fair administration of 
disputes, concern mounted that advervarial, rather than cooperative, conduct drove the process. In a 
landmark 1 978 law review article, Magistrate Judge Wayne Brazil of CaKfornia made an impassioned 
plea for substantial changes to both procedural and ethical standards. Such changes, he argued, were 
necessary and appropriate because: 

The adversary character of civil discovery, with substantial reinforcement from 
the economic structure of our legal sy'stem, promotes practices that systematically 
impede the attainment of the principal purpo.ses for which discovery was 
designed. The adversary structure of the discovery machinery creates significant 
Iiinc lional difficuliies for, and imposes costly economic burdens on, our system 
of dispute resolution. ’' 

Specifically, along with more far-reaching recommendations, Brazil proposed, ‘shifting 
cDunsers principal obligation during the investigation and discovery stage away from partisan pursuit 
of clients’ interests and toward the court [and] expanding the role of the court in monitoring the 
execution of discovery.”’® 

Beginning in 1 980, a .serie.s of amendments ro Rule 26 addressed discovery abuses. The 
amendments encouraged cooperation by su^esting — and later requiring — parties to “meet and 
confer” to, inter alia, develop a discovery plan.’^ By 1993> parties were imde jointly responsible for 
development of the discovery plan and “for arrempring in good faith” to agree to one3“ When good 
faith discussions failed to produce an agreement, the Rule contemplated that parties may seek court 
asslstance."^^ However, court iiuerveniion should be invoked only after “counsel . . . has atiempied 
without success to effect with opposing counsel a reasonable program or plan for discovery.”'^^ Narrow 
disputes were not to be resolved by resorting to requests for protective orders or conferences with the 
couri."*’ The Advisory Commiiiee observed ihai parties’ discovery obligations are intertwined with the 
underlying goal of the i edcral Rules to promote the administration of justice: 

Given our adversary tradition and the current discovery rules, it is not surprising 
that there are many opporriinitie.s, if not incentives, for attorneys to engage in 
discovery that, although authorized by the broad, permissive terms of the rules, 
nevertheless results in delay As a result . . . the rules have not infrequently been 
exploited to the di.sadvanrage ofju.stice.The.se practices impose costs on an 
already overburdened S)'Stem and im|>ede the fundamental goal of the just, 
speedy, and inexpensive deiermination of every action.'*^ 

The amendments also provided courts with explicit authority to sanction parties who failed 
to meet their obligations to engage in “good faith” discovery planning.'’’ 

Acknowledging die reality that ilie discovery process “cannoi always operate on a self- 
regulating basis,” Rule 26(b)(1) was amended to address overbroad and unnecessary discovery, and 
introduce the notion of proportionality, intending “to encourage judges to be more aggressive in 
identifying and discouraging discovery overuse The amendments also recognized the duties of 
counsel to ‘reduce repetitiveness and oblige lawyers to think through their discovery activities in advance 


37 Wavne Brazil, The Advenaiy Character of Civil Ihscoverv: A Critiqtte and hroposah for Change. 31 VaIsD. L. Rev. 1293. 1296 ( 1978i. 

38 7^. 'at 1349. 

39 Rule 26(f) was added (aa the h’ederal Rules ia 1980 to provide parties with a ateans for judidat intervention when facing abusive discovery tacrics. 
See bed. R. Civ. P. 26( f), 1993 Advisory Committee Note, 'i'he Rule was initially designed as an eleedve procedure used only in special cases upon 
a party's request. See id. In 1993. the Rule wias amended to require all paides to meet as soon as pracricable and formulate a discovery plan for 
subiiiissiuu Lo die court. See id. A 2006 aiiieiidlucnl expllcilly required the Rule 26(f) coufetelioc to iiioludc discussion regarding discovery cl ESI 
and asserliou of privileges in eases wiure those topics appiv. See id.. 2006 Advisory Couimiliee Note. 

40 bed. R. Civ. 1> 26 (f)(2). 

41 iff id.. 1993 Advisory Coiuiniuce Note. 

42 Id.. 1980 Advisory CotninitLcc Note. 

43 See id. 

44 Id., 1983 Advisory CotninitLcc Note (ciLaLiotis and quotations oiuiLled). 

43 Id 3'/(0. 

46 Id. 26(b), 1983 Advisory Cointuittee Note. 
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so chai; full uciKzarion is made of each deposition, document request, or set of interrogatories.”^' 
Recognizing again that discovery is not to be used as an adversarial tool, but instead to ensure the 
administration of justice, the Advisory Committee noted that discovery was not to be used to “wage a 
war of attrition or as a dc^’ice to coerce a party.”^' Finally, by imposing on counsel the duty to sign 
each discovery request, response, or objection and, thus certify the reasonableness of each. Rule 26(g) 
imposed “an affirmative duty to engage in pretrial di.scover)' in a responsible manner that is consistent 
with the spirit and purposes” of the Rulc.’^^ With false certification subject to sanctions and a 
determination of reasonableness ultimately in tlie hands of the court, the amended Rule reflected the 
role of the courts as a backstop when parties failed to meet their obligations rather than to diminish 
those obligations: ‘‘If primary responsibility for conducting discovery is to continue to rest with the 
litigants, they' must be obliged to act resjHUisibly and avoid abtise.”^*' 

In 1993, Rule 26(f) was amended to omit provisions requiring a court scheduling 
conference after the parties met and conferred, reserving judicial supervision of the timing, scope, and 
extent of discovery until after the parties had conferred.^^ Former subdivision (f) “envisioned the 
development of proposed discovery plans as an optional procedure,”^^ w''hereas the new Rule directed, 
with few exceptions, “in all cases . . . litigants must meet . . . and plan for discovery” prior to 
submitting proposals to the coiirr.^- Tlie Rule requires parties to “attempt in good faith to agree on 
the contents of the proposed discovery' plan.”-"* 

In 2000, die scope of Rule 26(a) disclosures was narrowed to infonnation the party 
intended to use to support its claims or defenses.^' While courts retained ultimate authority over the 
scope of discovery, the Advisory Committee Note makes clear that cooperation prior to court 
iiuerveniion was the expectation of the rule: 

The rule change signals to the court that it has the authority to confine discovery to the 
claims and defenses asserted in the pleadings, and signals to the parties that they have no 
eniiilemeni to discovery to develop new claims or defenses iliai are not already identified in 
the pleadings. In general, it is hoped that reasonable lawyers can cooperate to manage discovery 
without the need for judicial intervention. When judicial intervention is invoked, the actual 
scope of discovery should be determined acc ording to the reasonable needs of the action. 

Principles of party cooperation were carried forward in the 2006 amendments to Rule 26(f), 
directing parties to discuss issues relating to ESI, including the form in which it should be produced. 

It Ciin hardly he questioned that the amendments subsequent to Judge Brazil’s 1 978 
critique did not fully mitigate adversarial, rather than cooperative, discovery conduct.^^ However, a 
failure of ihe parties lo comply with their ohhgaiions to cooperate, and ofcouris to enforce those 
obligations, doc.s nor negare rhe inherent obligation to cooperate embodied in the Rules. As 
discussed below, courts faced wnth complex and confrontational c-discovery disputes have 
increasingly recognized tliai obligation. The following section discusses in more detail the specific 
Rules that impliedly assume cooperation. 

B. The Federal Rules of Civil Procedure Assume Cooperation 

Consistent with the history' just described, a careful analysis of the Federal Rules of Chnl 
Procedure demonstrates that the Rules both promote and assume cooperation in discovery betw'een 

47 Id. (emphasis added). 

48 Id. 

49 Id 26(g), 1983 Advisory Comminee Noce. 

50 Id 

51 Sen id. 26(1'), 1993 Advisurv Cuiiituillec Nolc. 

52 Id 

53 id 

54 Id 

55 See id 26(a)( 1), (b)( 1), 2000 Advisory ColuluiUee Note. 

56 Id 26(b)(1) (empbasis added). 

5/ See id 26(0, 2006 Advisory Coiiituillec NoLe. 

58 See, e.g., Betkeriuaii, iujira iiole 6, aL 513 (arguing ibal “eivil disoovta-y iiutlets fculu cuti(;eplual ilicolisisleiicics aud sir uol oral ilaW requiring far- 
rcaehiug vbaiigcs Lo ibc rules). 
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lirigating parties throughout the litigation. While the Rules do not always precisely define how and 
when cooperation is expected in the context of discover)'; their framework identifies both how and 
why cooperation is assumed. The specific Federal Rules of Civil Procedure that provide a framework 
for the expectation of cooperation during discovery include Rules 1, 26, and 37.^'^ 

Rule 1 direcr.s that all of the Rule.s be “construed and administered to secure the just, 
speedy, and inexpensive determination of every action and proceeding.”''' Thus, because cooperation 
in discovery can reduce both the duration of tlie discovery period and its costs, specific Rules 
governing discovery that require good faith discussions and conduct should he con.strued to promote 
cooperation. Moreover, Rule 1 reinforces the primacy of attorneys’ obligations to ensure the objectives 
of the Rules are acliieved — the Advisory Commiilee Note directs iliai aiLorneys, “as officers of the 
court,” share responsibility^ with the court to ensure that “civil litigation is resolved not only^ fairly, but 
also without undue cost or delay.”^* Cooperation by counsel to conduct discovery, particularly^ 
electronic discovery, efricieiuly'^ and in good faiili to ensure information sought and produced is 
consistent with fair administration of the litigation is thus implicit in Rule Is command. Conduct 
that uses discovery for illegitimate adversarial purposes — to oppress, coerce, delay or evade — 
contravenes attorneys’ obligations under Rule 1. 

More specifically, several subsections included in Rule 26 assume a certain level of 
cooperation regarding discovery in the earlie.st stages oFa ca.se. Rule 26(a) impose.s obligations on 
parties and counsel to disclose certain information at the outset of Htigation, including the categories 
of relevant ESI.^ Pursuant to Rule 26(f), the panics must confer at an initial conference about the 
nature of the claims involved and certain other .specifics relating to the scope of discovery. These 
obligations extend to conferences regarding the production of In both instances of early 
disctission, the opporuinity exists for counsel to (<.M.>peraie bey'ond simply disclosing plainly required 
information. Though cooperation is nor explicitly mandated under Rule 26(f), Rule 26’s command 
that counsel engage in “good faith” efforts to develop a joint discovery plan suggests that counsel must 
do more than meei lo announce dieir absoluie posiiioiLs on comesied discovery issues, w’iihoui any 
attempt to resolve those disputes based on the legitmiate needs of the parties. Jhe requirement to 
“confer” mandates, at a minimum, a good faith basis for disagreements. If cooperation were not an 
element of the required conference, the requirement that parties “confrr” would be surplusage. 

I'hc Rules also require that parties must have a legitimate basis for their discovery demands 
and disputes, based on some prior, reasonable factual inquiry--. This type of augmented duty to 
cooperate, beyond the mandated initial di.sclosiire.s and conferences, may under certain circumstance, s 
be imposed by the obligations contained in Rule 26(g). That rule requires that parties sign discovery 
requests, responses and objecLions certifying, inter alia, that each is “not interposed for any improper 
purpo.se, such as to hara.ss, cause unnecessary delay, or needles.sl)' increase the cost of litigation” and is 
not “unreasonable nor unduly burdensome or expensive, considering the needs of the case, prior 
discovery in the case, die amoum in coniroversy, and the importance of the issues at slake in the 
action.”*^^ Whether parties can so certify without good faith communication and transparency^ with the 
opposing part)' to identify needs, costs, and other issues seems unlikely. Thus, the type of cooperation 
The Sedona Conference* advocates in ihis cxuitexi goes beyc.uid die mere disclosure of ceriain 
mandated facts, requiring, in addition, assistancrc and joint effort to achieve the very best discovery 
protocol. In Mancia v. Mayflower Textile Services Co., the court held that Rule 26(g)’s obligation of 
certification, following a “reasonable inquiry,” was “intended to impose an affirmative duty on 
counsel to behave responsibly^ during discovery” — which requires cooperation and communication, 


59 In a companion paper discussing how the Federal Kuies address cooperadoo. Professor Steven Gensler organizes rhe Rules into clnsters. See Gensler, 
supra note 5, at 366-36S. First, he notes that sevoal providons of the Rules impose duties on parties to communicate and give consideration to 
positions held by opposing parues as they engage in discovery planning. See id. (citing Fed. R. Civ. P. 26(f)( 1), 26(f)(2), 26(f)(3) and 37)f) )- Next, 
Professot Genslet concludes that a second cluster of rules require communication and good faith conduct by parties after discovery disputes arise. 
See icL (ciliug Fed. R. Civ. P 26(t;i. 37(a)(U, 26(c}(3) and 37(a)(5.). Filially, Professor Gensler retoguizes a ihicd dusler ul rules that demaud good 
faiih rcgacdiiig ihc toiiLcuL and purpose of dismvery requests and responses. SeeTd. (tiling fa:d. R. Civ. P 26ig)(l), 26( g)(l(B)(i), 26(g)(ll(B)(ii) 
and 26(gl(l)(B)(iiil). 

60 Fed. R. Civ. P 1. 

61 Id., 1993 Advisory CoiiiiiiilLce Note. 

62 iee 26(a)( l)(A)(ii). 

63 See id. 'L(Is{I). 

64 iee 26(f)(3)(c). 

65 Id 26(g)(1)(B). 
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particularly in the realm of e-discover>'-.^ This construction of Rule 26(g) is supported by Rule 1 and 
the Advisory Committee Note to Rule 26(g), which provides in part: 

Rule 26(g) imposes an affirmative duty to engage in pretrial discovery in a 
responsible manner that is consistent with the spirit and purposes of Rules 26 
Jirough 37. In addition. Rule 26(g) is designed to curb discovery abuse by' 
explicitly encouraging the imposition of sanctions. The subdivision provides a 
deterrent to both excessive discovery and evasion by imposing a certification 
retj^uireiiient tliat obligates each aiiorney to stop and think about the legitimacy' 
ot a discovery' reque.st, a re.sponse thereto, or an objection. The term “re.sponse” 
includes answers to interrogatories and to requests to admit as well as responses 
to production requests.'^’’ 

^Any certification of discovery requests or responses that violates the requirements of Rule 
26(g) is subject to sanction, absent ‘substantial justification.”®* 

Finally, Rule 37 is entitled “Failure to Make .Distlosiires or to Cooperate in Discovery; 
Sanctions.” Specifically, Rule 37(f) proc'idcs for sanctions for failure to “participate in good faith in 
developing and submitting a proposed discovery' plan.” The requirement of “good faith” requires an 
honesty of intent in discovery planning. That .standard cannot be met by a party who ha.s failed to 
confer with the opposing side about the scope of the claim and Hkely defenses in order to determine 
the appropriate scope of discovery; to conduct pre-ineciing and ongoing due diligence reg'arding die 
availability, location and co.sts of discovering information and .sharing that information with the 
opposing party; to seek agreement on the form of production and the means of searching and 
retrieving informaiion; and lo develop a reasonable discovery budget consisieni with the nature of 
the claim. 


In addition to the Federal Rules of Civil Procedure, 28 U.S.C. Section 1927 allows the 
imposition of costs and attorneys’ fees when attorneys engage in dilarory condiicr nor justified by 
legitimate needs of the client, providing that; 

..Any attorney or other person admitted to conduct cases in any court of the 
United Stare.s or any Territory thereol who .so multiplies the proceedings in any 
case unreasonably and vcxatiously may be required by the court to satisfy 
pcrsoirally die excess costs, expenses, and attorneys’ fees reasonably' incurred 
beciju.se of such conduct.'"^ 

Consistent with the approach of the Cooperation Proclamation, sanctions envisioned by the 
siaiLiie focus on unjusiified delay' — delay legilimaiely based on a clieni’s needs is iioi sanciionable 
under the statutc.^'^ The Proclamation requires cooperation to identify and flesh out legitimate disputes 
and to provide courts with a factual foundation on which to make a decision should the parties be 
unable lo reach a resoluiion abseiu conn iiuervemioii. 

T hese mechanisms give the courts the broad discretionary authority to issue an array' of 
sanctions against parties who fail to cooperate during discovery. Considered in toto. the Federal Rules 
impo.se on artorney.s an obligation not to engage in conduct that delays, burdens or tender.s litigation 
unfair. T he means by which parties can fulfill their obligations under Rule 1 can be found in the 
specific rules governing discovery conduct. The goal of the Cooperation Proclamation and associated 
resource materials is to provide parameters for w'hat good faith, cooperative conduct in electronic 
discovery entails and what it does not. 


66 lyi ER.D. 354, 35/'58 (D, Md. 200S1, 

6/ Fed, R. Civ. P. 26 1383 Advisory CoimuiiLee Nole. 

68 Id. 26([^)(3). 

63 28 U.S.C. § 132/ (2000). 

/O H. CONF. Rep. No. 36-1234 C138y),asrcpriiuediii 1380 U.S.C.CA.N. 2/81,2/82. 
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111. Compliance Profkssional Conduct Rules 
Requires Cooperation in Discovery"^ 

The duty to cooperate is likewise embodied in the professional conduct rules to which 
attorneys are bound. 1 hough ethical rules discuss an attorneys obligation to act with zeal in asserting 
the clients interests/* that duty is not unqualified/^ It is bounded by^ an attorney’s ethical duties to 
opposing counsel, opposing parries, rhhd parries, and importantly, the tribunal and the judicial 
sy’stem as a whole. As the Mancia court recently noted; 

K lawyer who seeks excessive discovery given what is at stake in the litigation, or 
who makes boilerplate objections to discovery'^ requests without particularizing 
their basis, or who is evasive or incomplete in responding to discovery, or pursues 
discovery in order to make the cost for his or her adversary’^ so great that the case 
settles to avoid the transaction costs, or who delays the completion of discovery 
lo prolong the liiigaiion in order lo acliieve a tactical advantage, or who engages 
in any of the myriad forms of discovery abuse chat are so commonplace is . . . 
hindering the adjudication process, and making the task of the “deciding tribunal 
not easier, but more difiituli,"' and violating Itis or her duty of loyalty to the 
“procedures and institutions" the adversary sy'stem is intended to serve. I'hus, 
rules of procedure, ethics and even statutes make clear that there are limits to 
how the adversary system may operate during discovery/^ 

Professional conduct rules require attorneys to simultaneously meet ethical duties to their 
clients and the tribunal and to conform their conduct to the requirements of the law.^’ Indeed the 
Preamble to the Model Rules of Professional Conduct (“MRI^C”) upon identifying zealous advocacy 
as the aiLorneys role imniediaLely confines that duty — it is subject to the “rules of the adversary 
.system.”^^ Other limitations on zcaloirs advocacy arc replete throughout the Preamble, and arc 
reflected in specific rules. 

The need for litigator.s to balance .simultaneous ethical duties i.s nothing new.^’ Apart from 
the ethical duties implicated by discovery conduct, discussed below, the list of ethical obligations to 
ensure the fairness and integrity of the justice system that trump attorneys’ tliiiies to their client is 
lengthy and familiar. Lor example, counsel has a duty to inform unrepresented persons with interests 
potentially adverse to the cKenc of chat adversity' and must refrain from giving them any legal advice, 


71 'iX'Tiile professional condacc is governed by siaie-adopced ethical rules, the discussion in this section necessarily focuses on Model Rules. The Model 

Rules, and much of their commenrary, however, have been adopted, in lai^e part, by neatly every state. See Model Rules of Professional Conduct, 
Dates of .Adoption, Am. Bat .“^ss’n, available at hnp://www.abanet.o^'cpr/mrpc;'alpha_states.html; State Adoption of Comments To Model Rules 
of Professional Conduct as of February 2009. Am. Bar Ass’n, tfrhctp://www.abanet.org/cpr/iclr/comments.pdf. In addition to state 

conduct rules, other relevant state- issued guidelines, apan from ediical rules, may apply. See. e.g.. California Attorney Guidelines of Civility and 
Professionalism. Sec. 9, uj’ui/izi'/curwvAv.calbar.ca.gov/calbar/pdfe/'r^oris/Atty-Civility-Guide.pdfcThe Texas Lav/j'er’s Creed, Sec. 3. Paragraphs 
Id- 19. available ur htrp;//’v%\-v/.cexasbar.com/Content/C6nreot<!koups.^ar_Groups/Foundationsl/Te}ias_Bar_Foundation/TX_Lawyers_Creed.htm. 

72 See Model R. Prof’l Conduct Preamble Paragraph 2 CAs advocate, a lawyer zealously asserts the diene's position under the rules of the adversary 
system."); Id. 1 .3 cmr. 1 (The obligation to serve a client diligaitly requires the attorney to "act with commitment and dedication to the interests 
of the client and with zeal in advocacy upon the clients behalf”). 

73 See Sylvia Stevens, V.’hither Zeal; Dejlr.ir.g "Zealous Repreaentation,’' State Bar Bulledn, July 2005, available at 

hn:p://v/ww.osbar.org/publicacions/bulletin/05iul/barcounsel.hnnl; Allen K. Hairis, Zealous Advocaey: Duty or Dicta: Have the Z’ Wi’rAs Becotne a 
Disservice to Lawyers'^. OKLAHOMA BarJoupnal , available at http://www.okbaru)rg/obj/ardcles_03/121 30 gharris .htm. Both commentators note 
that v/hen the ABA Model Rules replaced the Code of Prof^ional Responsibility, the terra “zeal’ was not included in Rule 1..3. While the word 
"zeal ’ remains in the Preamble and Comment to Rule 1.3, the duty imposed by the Rule is "reasonable diligence and promptness.’’ Model R. Prof'l 
Conduct, 1.3. This conclusion is consistent with the Restatement fl'hitJ) of the Law Governing Lawyers, which notes that a lav.yer’s obligation to 
act ‘zealously’ on behalf of the client is not unlimited: "'Ihe rteamble to the ABA Model Rules of l^ofessional Conduct (19S3) and EC 7-1 of the 
ABA Model Code of Professional Responsibility (1969) refer to a lawyers duty to act zealously’ for a client. ’I'he term sets forth a traditional 
aspiration, but it should not be misunderstood to surest that lawyas are legally required to funedon v/ith a certain emotion ot style of litigating, 
negotiating, ot counseling, for legal purposes, the terra encompasses the eludes of competence and diligence.’ See RestATE1v 4ENT (’IfilPD) OF THE 
Lot GovepjclNC Law^TRS Section 16 cmt. d. 

74 Commentary to Model Rule 1 .3 confines the obligadon to act with zeal to "whateva lawful and ethical measures are required to vindicate a client’s 
cause.” Model R. Ptof’i Conduct 1 .3. cmt. 1. 

75 Mancia v. Maypoiver Textile Serve. Ca. 253 ER.D. 354. 362-63 (D. Md. 2008). 

76 See Model R. Ptof’i Conduct Preamble Paragraph 1 (lawyer is hoth represenradve of cli^ts and officer of the court): id. Paragraph 5 (‘A lawyer s 
coiiducL sliuuld i-ouform Lo llic rcqiiiremcms of ihe law, bolh ill piofessiulial sexvice lo clieius and in lLic lawyers business and personal affairs. A 
lawyci sliould use the law’s procedures only lor Ic^idluaie purposes and not lo harass or iuliiuidale ollieis. . . . Wtiilc il is a lawyer’s duly, wlien 
necessary, lo cliallcugc llic reclilude of official acLlon, il is also a lawyer’s duly lo uphold legal process.’). 

// !d. Paragiapti 2. 

/8 iee id. Paragrapli 4 ("lawyer sliould keep in cuuQdetice iliiunualion telaling lo represeiilaliun of a clienl except so lai as disclosLire is required oi 

permiLted by the Rules of Prolessionai Culidud or other law”); id. Paragraph 9 (lawyer has an "obligation zealously Lo protect and puisne a client’s 
legitimate interests, within the bounds of ihe law, while maintaining a ^ulessional, cuiuleous and civil attitude toward all persons involved in the 
legal sysLem. ’). 

79 iff 'X'endel, nuLe 


2, at 895. 
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iliough doing so may be beneficial to the client.®® To fulfill their duties as officers of the court, 
attorneys must report adverse controlling authority to the court, even where opposing counsel has not 
done so, and correct even inadvertent misstatements of material fact or law, though doing so is 
contrary to the client’s interest.®‘ Moreover, counsel is bound by these duties to the tribunal even 
where compliance requires disclosure of confidential information.®^ Similarly, counsel must withdraw 
from represenrarion, regardless of the impact on the client (subject, of course, to court approval) when 
continued representation would require a violation of ethical rules or other law.®- The list of 
mandatory ethical obligations that may be contrary to the clients interest goes on. 

Thus, law\'crs’ obligation of zealous advocacy is confined by, rather than in conflict with, 
their obligations to the court, As discussed below, wliile there is a place for zealotis advocacy in 
discovery, an attorney’s ethical and procedural obligations to cooperate with opposing counsel are not 
subjugated to the concept of zealous advocacy. Meeting ones duty to a client does not excuse failure 
to identify sources ctf and produce basic evidence sought in discovery,®* frivolous discovery recpiests, 
unfounded objections in discovery,®^ false representations or certifications to the court,’’ or discovery 
delay for delay’s sake.®* 

A. The Duty to Expedite Litigation Requires Cooperation 

First and fundamentally, an attorneys ethical duty to conform his or her conduct to the 
requirement of the law unquestionably requires, in the context of discovery, compliance with 
procedural rules of die court. As discussed aupru Part II. B, those rules include Rule 1 of the 
Federal Rules of Civil Procedure, noting an attorney ha.s an obligation, as an officer of the court, to 
avoid undue delay and cost;^® Rule 26(f), which assumes a certain degree of cooperation in 
discovery planning; and Rule 26(g), requiring an aiiorney to certify that discovery recpiesis and 
respon.scs are not made for an improper purpo.sc. Consistent with those rules, Rule 3.2 of the 
MRPC requires attorneys to make reasonable efforts to expedite litigation. Refusal to cooperate in 
discovery by making overly broad or unnecessarily costly discovery requests or objecting to requests 
without legitimate foundation is inconsistent with the duty to expedite litigation. Cooperation in 
discovery planning is thus assumed not only by the Civil Rules, it is among the obligations of Rule 
3.2 of the MRPC. 

Cooperating to expedite discovery does not conflict with any notion of zealous advocacy. 
First, the duty ro expedite must he " conslsUnL wUh ihe inle.re.ils ofihe. clie.ni!'-' Thus, neither Rule 3.2 
nor the cooperation envisioned by the Proclamation would require counsel to forego pursuing even 
lime-consuming rcsoluiion of discovery disputes necessary to serve the legiiimaLc iniercsis of the 
client. For example, cooperation does nor foreclo.sc objections to expansive discovery requests after a 
thorough inquiry about the nature and sources of responsive information. Cooperation does, 
however, require coinmunicaiing with opposing counsel about the basis for the objection and 
making a good faith effort to narrow di.scovet)’ and achieve a mutually agreeable solution. Second, 
failure to make reasonable efforts to expedite can only be founded on the legitimate interests of the 
clieni. What Rule 3.2 and the procedural rules, as emphasized here and advanced in the 
Proclamation, do forbid is discovery delay for the purpose of delay only. Though delay for delay’s sake 


80 See Model R. Pcof’l Conduct 4,.^, cmt. I. 

81 .See 3.3(a), cmt. 11 (noting that the truth-seeking judicial process takes precedence over the clients interest in such cases). 

82 Seeididic). 

83 See id. 1.16(a)(li. 

84 hot an actual conflict to exist berveen rules regarding zealous advocacy and dudes to the court, it must be impossible for an attorney to comply 
with both obligations. However, the MRL’C, by making dear which rules ate mandatory and whidi ate aspirational, establishes that some duties 
will take precedence over others. 

85 See In re Seroquel Prods. Liak Litig., 244 b’.R.D. 650, 665 (-Vld5. irla. 2007) (fliilure to produce usable and reasonably accessible documents 
resulting from failure to cooperate was sancttonable conduct). 

86 See Model R. I’cof’l Couduol 3.1. 3.4(d). 

87 See id. 3.3. 

88 See id. 3-2, oiiiL. 1 (“ I'lic qucsLioii is wheLlier a couipeleliL lawyCT aclllig in good faith would regard the course of action as liaviiig some subsLauLial 
purpose uLlicr than delay.”). 

89 See id. 3.4(o) (an atlonicy may not “kaiowiiij^y disobey an obligation undtx die rules of a tribunal cxccpi foe an open ccfusal based on an asset Lion 
that no mild obligaLiuii cxisLs’ .1; id. Prcaiiihle Paragraph 5 (''lawyta’s conduct should coliTonu to the requirements ol the law”); ,te uLo Weiidcl, 
•upru note 2, at 919 (Rules 3-4 (o) and 3.4(.d) require aiLoilieys to make good laith eflorts to abide by civil discovery rules). 

90 See Fed. R. Civ. P. 1, 1993 Advisory Committee Note. 

91 Model R. Prol"’l CunduoL 3-2 (em^iasis added). 
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may benefit the client, the rules do not recogni 2 e that benefit as a legitimate interest.'* Consequently, 
good faith cooperation in discovery to meet the obligations of Rule 3.2 works in tandem with, not 
in opposition to, the concept of zealous advocacy. 

B. The Duties of Candor to the Tribunal and Fairness to the Opposing 
Patty Requite Coopetation 

The duty Lo cooperate in discovery is also embodied in Model Rule 3.4 which prohibits a 
party from obstructing another parry’s accc.ss to e\ndcnce or iinlawhilly altering, destroying, or 
concealing a document or other material having potential evidentiary value. When failure to 
cooperate in preservation, discovery planning, and production results in obsirticiion or destruction, 
attorneys violate not only procedural rules that risk court-imposed sanctions, they risk disciphne by 
the state ethics enforcement authorities.^ Where ESI is involved, obstruction or destruction does not 
require affirmative acts it can resuh when counsel simply does nothing. For example, failure to 
engage opposing counsel in a meaningful dialogue about preservation obligations can result in 
destruction of relevant evidence from routine operation of document destruction and retention 
systems. Additionally, failure to cooperate in discussions regarding a meaningful electronic discovery 
plan based on information about each party's custodians and electronic storage systems may in itself 
be obstruction. As discussed more fully supra Parc 11, the Federal Rules require participation in a Rule 
26(f) conference ro di.sciLss F,SI i.s.sue.s. In addition to Model Rule 3.d’s candor and fairne.s.s 
requirements, Model Rule 1.1 requires that counsel provide “competent representation,” which is 
defined as requiring “legal Imowledge, slcill, ihoroughiiess and preparation reasonably necessary to the 
representation.” To fulfill the.se corollary obligations ro meet and confer in candor and with 
competence, counsel must be sufficiently informed and knowledgeable about the clients existing 
sources of ESI and daia manageineni and storage systems, and prepared lo discuss them, at the Rule 
26(f) conference. That is because, as one commentator noted, in an age of electronic information, “it 
is, as a practical matter, impossible to get meaningful discovery if one side refuses to discuss the 
parameters of what consiitiites a reasonable search, leading to iiiilair and oppressive results.”^'* 

Likewise, a responding party' engages in obstructionist conduct forbidden by ethical rules when it 
refuses to discuss means of narrowing the opposing sides proposed search protocol, though it has 
superior mfoniiarion about what methodology is likely to produce responsive documeiirs, and then 
dumps a clearly unmanageable number of documents on the requesting party.^* 

A know'ing failure to comply with civil di.scovery ni!e,s that a.s.sume cooperation could 
likewise violate Rule 3.4(d)'s admonition that an attorney may not knowingly disobey the rules of a 
tribunal except when based on a non-frivolous assertion that no valid obligation exists. Thus, 
attorneys who .sign discovery reqiie.st.s, di.sclo.siires, or objections rhat were made with an improper 
purpose or that arc unreasonable or unduly burdensome violate not only Rule 26(g), they also 
violate Model Rule 3-3 by inaldng a false siaiemem of fact to ilie iribtinal. Rule 26(g) was intended 
to impose on coun.scl an affirmative duty'^ to behave re.sponsibly in discovery'. That obligation, a.s the 
Mancia court noted, “requires cooperation by counsel to identify and fulfill legitimate discovery 
needs” while avoiding unduly cosily and burdensome discovery.^'’ In the context of elec tronic 
discov'ery, it will nearly' always be preferable for counsel to certify the propriety' of their discovery 
requests or objections after engaging in cxtcnsiv'c cooperation prior to the commencement of 
disc ov'ery. For example, producing parries c^in, with more certainty, conclude requests are overly 
broad or unduly burdensome or that sources requested to be searched are unlikely to yield 
documents admissible in evidence after meeting with opposing counsel to discuss the opposing 
sides needs, investigating and evaluating the client’s existing .sources of F.SI and the clients data 

92 Commeatary to Rule 3.2 recogaizes that the b^eRcs of “impropo’ cklay* — one wirhont a ‘substantial purpose other than delay” or for the 
“purpose of “frustrating an opposing party’s attempt to obtain rightful redress or rq)ose" — are “not a legitimate interest of the client”. Model R, 
i-*rof'l Conduct 3-2 crat. 1. 

93 Qtialcofnm Inc. v. Broadco'r.tr, Co'p., 539 R Supp. 2d 1214 (SJa. Cal. 2007). In a patent infringement action, the defendant alleged that the 
plaiiililf had iiiLcULlutially hidden the exislclice of cerLain paleliU from an iiilernalional sialidard'SCLliiig culisorliulii uiilil llie consotLiutn had scL 
standards and, Lo comply v/Ith those standardi, ihe iudiisLry had developed products that necessarily infeinged on the plaiuLiff’s palenls. ihe court 
t'uuud foe tlie defendants on the inechs and following (rial eultxed an order dcLailing the plailillll's actions lo obstruct discovery and iiisLcucting 
plaintifTs counsel Lo show cause why they should uol be salicliolied aud lace prufessioual discipline. The eourL characterized plaintifl s cuuiiscrs 
actions as “gross litigation miscuiiduel,” (he court detailed “constant stuiiewallilig, cuuceallueiit, and rcpeaLcd intsrepresenLiLtons,” includiug the 
withholding ol over 200,000 pages oi relevant emails and electronic ducuiueuts. 

94 Eikii'i and t^oftaionaliim in ihe A^: Ninlh Annual Gsaegia S/mposium im Eihiin and Prejasianaluin, nipea note 19, at B/4. 

95 dcf id. at 8/3'B// (discussing Kippen-nan, supra note 121. 

96 Manda v. MavfU’ner Textile Servi. Co., 253 ER.D. 354, 35/ -58 (D. Md. 2008). 
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manageinent and storage systems, and communicating witk the opposing side about those systems. 
Similarly, parties requesting discovery can more accurately certify that the request is neither 
“unreasonable nor unduly burdensome” that it is narrowly tailored after conferring with the 
opposing side to understand potential sources of information, the means by which that information 
will be retrieved, the costs of doing so, and potentially less burdensome sources of information.'^ 

While neither Rule 3.2 nor Rule 3.4 explicitly require cooperation, attorneys will be hard 
pressed to mecL their obligations under these provisions witliout cooperating on the scope, nature, 
and means of discovery both prior to discovery’s initiation and throughout the litigation. 

C. Ethical Rules Do Not Subordinate the Duty to Cooperate to the 
Duty of Confidentiality 

The duty of confideniialiiy lias long co-oxisled with discovery obligations and oilier ethical 
duties to the court. T hough some have argued that seeking an informational advantage by minimizing 
documents provided to the opposing party is firmly grounded in the duty to preserve client secrets 
and protect privileged informarion,'’^ that assertion does not answer whether an attorney violates his 
ethical duties to the court, not to mention his obligation to follow federal and local rules, when he 
withholds information requested by opposing counsel that is not privileged. At least one court has 
firmly rejected the argument that zealous advocacy obligates coun.sel to con.stnie di.scovery requests 
narrowly to withhold documents harmful to the client.” The duty of attorneys to conform their 
conduct to the law prohibits them from witlJiolding iiiformaiion iliai the Federal Rules require be 
produced upon good faith discovery requests or that would he produced if the parries engaged in 
good faith discussion about the nature and scope of discovery sought. While cooperation docs not 
require aiioriieys to volunteer sinoldiig gun doc iinienis that opj.H>sing counsel has not requested, it 
does require good faith efforts to produce Information that the attorney' reasonably understands is 
being sought. 

In the context of electronic discovery, the duties of confidentiality, loyalty and zealous 
advocacy do not excuse failure to cooperate with opposing counsel in identifying likely sources of 
responsive ESI and developing appropriate search protocols that are likely to produce docunients 
counsel knows the client possesses and the opposing party' seeks. This does not mean that counsel 
must steer the opposing side to harmful documents. However, counsel may not use his superior 
information a.s to the location or narure of responsive documents to thwart good faith discovery 
requests by refusing to engage cooperatively to identify the sources likcfy to contain relevant 
information and the search terms likely to produce responsive documents."® 

Thus, where the Federal Rules assume cooperation, the ethical duties discussed above will 
likewise require aiiorney's to adhere to the cooperation expected under the Federal Rules. Moreover, 
even under circum.stance.s where the Federal Rules do not explicitly address discovery cooperation, an 
attorney’s ethical obligations under Rules 3.3 and 3.4 might nonetheless require cooperation. 

IV. Courts Recognize Both the Need for CoopeR/VTion 
AND THE Obligation to Cooperate 


Courts have long recognized the need for attorney's to work cooperatively to conduct 
discovery, a need that has grown with the volume of ESI now typically involved in litigation. More 
recently, this recognition is often expre.s.sed as friLstration over having to decide an avoidable dispute or 
simply an exasperated call for cooperation among counsel. For example, faced with overreaching 


97 id. at 358 (noting that although overbroad discovery requests are served in part because parries do not have enough infotraacion to narrowly 
lailur lIiciu, ihaL difficulty avoided by cuopcratilij; prior to serviliy the- request). 

98 See Beckeriuaii, r.ipTu note 6, at 526. 

99 See Weiidcl, aipra iiutc 2, at 914-18 (disvussiiig WJioA Stale Vhyiiciam Im. tm-h. & Aysn v. Fiioru Cary.. 858 H2d 1054 (Wash. 19930. in 

Wdihinglon State dcfciidaiit objected to plailitifTs request for documents lor any drug other than the specific product at issue in the 

litigation where defendant knew documents relating to other dri^ conlaiued iiiformaiion about the toxicity of the active ingredient in the pcoducL 
in suit. The court rejected dclendant’s argument tliat its ethical duties to the client required it to both construe diseovery requests narrowly and 
avoid turning over damaging documents, concluding that delelidalil’s objecliuiis “did not comply with eithcc llie spirit or the letter of die discovery 
rules and thus were signed in violation of the certification cequicemeiiL. ’ 858 R2d at 1083. 

100 See Eihiei and I’^ofeuivnalh'n m iht Digiiid A^: Ninth Annua! Georgia Symposium on Ethics and PrnfessjonalSm, iUpra note 19, at 8/ 4-B //. 
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discovery demands by one side and obstinate resistance to production by the other, one court 
observed diar “the gravest error committed by the Magistrate was rhinking that the parries could meet 
and confer to discuss any outstanding discover)' requests” and concluded simply that “[tjhis Court 
demands the mutual cooperation of the partics.”^®^ Courts further recognize that counsel’s role as 
advocate in an adversarial system is not inconsistent with cooperaring “ro achieve orderly and cost 
elfeciive discovery of ihe coinpeiing fads on wliicli the system depends” and dial the “rules of 
procedure, ethics, and even statutes make clear that there arc limits to how the adversary s}'stem may 
operate during discovery.”*^ As noted by the court in In re Seroquel Products Liability Litigation'. 

[TJhe posturing and petulance display'cd hy borh sides on this issue shows 
a disturbing departure from the expected professionalism necessary to get this case 
ready for appropriaie disposiiioti. Identifying relevant records and working oiii 
technical methods for their production is a cooperative undertaking, not part of the 
adversarial give and take. This is not to say that the parties cannot have reasonable 
disputes regarding the scope of discovery Bur such disputes should nor entail endless 
wrangling about simply identifying what records exist and determining their format. 

This case includes a myriad of significant legal issues and complexities engendered by 
the number of plaintiffs. Dealing as effective advocates representing adver.se interests 
on those matters is challenge enough. It is not appropriate to seek an advantage in 
the litigation by failing to cooperate in the identification of basic evidence. 

hs discussed in Fart II above, courts also recognize that the Federal Rules of Civil Procedure 
encourage and in many respects assume cooperation during discovery. “The overriding theme of [die 
2006J amendments to the di.scovery rules has been open and forthright sharing of information hy all 
parties to a case with the aim of expediting case progress, minimizing burden and expense, and 
removing conieniiousness as much as prac ticable.”"'^ Thus, courts liave held dial counsel imisi confer 
and engage in good faith, meaningful discussions with the opposing party on discovery issues;" 
refrain from making discovery requests that are overly burdensome, cosdy, or disproportionate to the 
issue at stake;'®'^ make a reasonable inquiry into the factual basis for discovery objections and avoid 
boilerplate objections;"’ refrain from substantially' unjustified discovery arguments;"®® perform a 
reasonable search for documents on a timely basisf’^ negotiate reasonable and workable search 
protocols;"'® provide accurate information ro the coiii r about .steps taken in di.scovery;"' provide a 
knowledgeable 30(b)(6) witness on i f issues;"" and, in appropriate situations, cither introduce expert 
testimony to support the suitability of search and review protocols, or avoid the need for expert 
testimony hy cooperating with opposing coiin.sel to create a miiriially agreeable protocol."^ 

Even where courts decide discovery disputes without determining tliaL the conduct of either 
side has violated procedural or ethical nilc.s, courts are increasingly urging parries, often in frustrated 
or blunt language, to attempt to resolve or avoid such disputes by discussion and cooperation. Faced 
wiili a discovery dispme caused by ihe failure of the parties and a rionpariy lo provide “careful 
thought, quality' control, testing, and cooperation with opposing counsel in designing search terms” 
for the production of ESI, one court found itself “in the uncomfortable position of having to craft a 
keyword search methodology for the parties,” and concluded simply that “the best solution in the 
entire area of electronic discovery is cooperation among counsel.”" After a detailed but restrained 


101 Marion v. Srau tann tire and Cos. (Jo., 2008 WL Ti-W7(3> at '*'3-4 (S.D. N-liss. Mar. 17. 2008) (internal quotacioni omirced). iiee also In re Seroquel, 
244 Jr'.R.D. 650, 660 (M.D. I'la. 2007). 

102 Mancia, 253 F.R.D. at 361-62 (dring the (Jooperatior. Prodamation). 

103 244 hR.D. at 660, 
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discussion of a series of unnecessary disputes over the scope of document requests and interrogatories, 
the adequacy of responses to such, and claims of privilege, another court noted that “the costs 
associated wirh adversarial conduct in discovery have become a serious burden not only on the parries 
but on this Court as wcll.”“' The court went on to comment that “counsel’s obligations to act as 
advocates for their clients and to use the discover)' process for the fullest benefit of their clients . . . 
must be balanced against counsel’s duty not to abiLse legal procedure,” and “reiterare[ ] its advice to 
counsel to communicate and cooperate in the discovery process.”'^^ Indeed, courts faced with 
protracted discovery disputes often lament die conduct of both sides and initially decline to make a 
decision, instead instructing the parries to confer and attempt to resolve the issues."' Other courts, 
having decided some or all pending discover)' disputes, urge (if not plead with) the parties to meet 
and conler as to Iiiiure disputes rather than repeal the process.’”' 

V. 1 HE Benefits of Cooperation 

As these cases suggest, attorneys can expect courts to increasingly enforce cooperation 
obligations imposed by procedural and ethical rules and to urge parries in increasingly strong terms to 
cooperate in ways that may go beyond what such rules and ethical requirements require."^ Given this 
pressure from the bench, the unrelenting growth in the volume of electronic data, the economics of 
modern litigation, the financial and strategic benefits of cooperation, and the costs and risks of 
obstructionist conduct, cooperation in discovery is no longer merely desirable or laudatory, but rather 
is imperative to advance a client’s interests. 

A. The Economic Imperative to Cooperate in Discovery 

T he most straightforward reason for parties to cooperate throughout the discovery process 
is simple economics — unnecessarily combative discovery wastes time and money. While this has 
always been the case, the increased volume and complexity of discoverable ESI in modern liiigaLion 
has increased the costs of combative approaches to discovery as well as the potential savings of a more 
cooperative approach. While a 1983 study found “relatively linle discovery occurs in the ordinary 
lawsiiii” and “no evidence of discovery in over hall oiir c ases,”'’" a lawsiiii beiweeii corporaiions may 
now involve “more chan one hundred million pages of discovery documents, requiring over twenty 
terabytes of server storage space.”^^^ Obviously, this increase in the volume of documents and ocher 
information potentially responsive to discovery requests directly increases discovery costs. Moreover, 
the inherent complexirv' of ESI (such as multiple storage locations, varying formats, obsolete 
technology metadata, and dynamic information) further increases the costs of preservation, review, 
and production. As a result, an adversarial approach to discovery, which might once have resulted in a 
minor but tolerable increase in litigation costs, could today substantially multiply such costs, 
potentially changing litigant behavior and often maldng discovery costs case-determinative. 

Evidence increasingly indicates “that the sheer volume and complexity of electronically stored 
infonnadon (ESI) can increase liiigadon costs, impose new' rislcs on lawyers and their clients, and alter 
expectation.s about likely court outcomes.”’^ Where such expan,sivc discovery may once have been the 
exception to the rulc,"^ it can now account for as much as ninety percent of total litigation expenses. 
Increased voltiine is a primary ciilprii, as modem discovery “may encompass hundreds of ihotisaiids, if not 
millions, of electronic records.”""’ For example, the amount of ESI is estimated to have increased thirty 
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perceni; annually from 1999 through 2002 alonc.^ Businesses in North America alone send and store an 
estimated 2.5 trillion new e-mails per year.^ Consequently, larger corporate parties have expansive 
amounrs of discoverable ESl,*^ while even individuals and small businesses often have quantities of data 
“substantially out of proportion to their ability to bear” the resulting costs of discovery/*^ 

The inherent complexity of RST also crcate.s new* and potentially costly i.ssues in discovery. 
Deleted information is often not actually destroyedd-^'^ ESI often changes dynamically and can even 
change merely by being accessedd^’ Hidden metadata can include responsive inforinaLion but can be 
difficult for the unprepared to preserve and produced^' Difficult to manage backup data may be 
responsive and need to be preserved, even if not searched and produced.'^- In addition, ESI typically 
resides in many locaiions, including hard drives, network servers, floppy dislts, backup tapes, PD^\s, 
thumb drives, smart cards, and cell phonesd^ It includes voice recordings as well as text documents, 
and instant messaging. And, emerging social media promise to increase the complexity and cost of e- 
discovery.'^^ These c oinplic aiktns magnify die cost issues raised by the sheer quantity of electronic 
documents. In addition, they can expose unprepared parties to spoliation claims for failure to preserve 
and produce d^^ 

This increase in the volume and complexity- of documents in todays digital world has not, 
however, altered the basic rules of discovery. Documents must still be preserved, collected and 
produced, often at great co.st. In one La.se, restoration of data from rw'o hundred backup tapes was 
estimated to cost $9.75 million even before the recovered documents were reviewed. Beyond the 
cost of preservation and collection, ESI is still generally reviewed by aiLorneys for relevance and 
privilege — an activity that .some now estimate may account for as much as 75-90 percent of the costs 
of c-discovery.^^^ Production and review, even in smaller cases, can cost hundreds of thousands of 
dollars/^ Businesses now frequently s^iend more money to prepare for electronic discovery through 
technology upgrades and revi.sed IT proce.sses — an expendinirc that smaller companies may he 
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unable to make.‘‘^‘ Ultimately, these discovery cost increases “could dominate the underhing stakes in 
dispute” and even lead parties to decide against Hunting meritorious claims or defenses. 

^Against this backdrop of increasing volume and complexity of ESI magniTing the costs of 
discovery, antagonistic discovery strategies can be even more expensive and problematic than in the 
past. Such strategies “lead to delay a.s well res expenditures of much rime and money on repetitive 
scopc-of-discovcry' issucs.”^’’^ With the smaller scope and complexity of paper-based document 
discovery in litigaLion in prior years, these delays and cost increases could be minimal, or at least more 
tolerable. However, given the already'^ substantially increa.sed cost of discovery in light of the increased 
volume and complexity of ESI, the incremental costs imposed by combative approaches to discovery 
and unnecessary discovery disputes can be even more problematic. 

This additional burden on parties and the judicial system is. in large part, avoidable. 
Commentators note that electronic discovery’s comphcaiions and expense can be most problematic 
when the information is “not managed properly.”’^ While the proliferation of ESI and its particular 
attributes have increased discovery' costs in many way's, ESI by' its very' nature is particularly 
susceptible of being properly managed so as to limit costs. For example, ESI can be more accessible 
than paper records. Once identified and collected, ESI is generally easier to de-duplicate, sort, search 
and otherwise process in bulk. It can also be easier to actually handle and produce. 

..Agreement between parties on key parameters such as the identity of custodians whose data 
will be preserved and/or collected; the date ranges, search terms, and iiiethodologies to be employed 
by the parties to identify re.spon.sive data; and the formarfs) In which document production will occur 
has the potential to unlock ESIs more useful attributes to reduce discovery expenditures for all 
parlies. Early agreeineiii on such key parameters makes it much less likely dial a party will be ordered 
to supplement its production (and thus incur the expen.se of repeating searchc.s, review.s, and 
production) because its opponent convinces a court that the producing party’s unilateral choices were 
too narrow’ or odierwise inappropriate. In a survey ol 2,690 attorneys recently involved in federal 
litigation, more than 60% of respondents, representing both plaintiffs and defendants, “agreed” or 
:strongly agreed” with the statement, “[t]hc panics ... were able to reduce the cost and burden of the 
... case by cooperating in discov'ery.” Lee Et AL, supra note 19, at 30-31. 

In this regard, cooperation does not mean simply v'olunteering data or information. Rather, 
cooperation .sugge.srs early, candid, and ongoing exchange.s between coun.sel. For each side, rhe.se 
exchanges must address both the potentially discoverable information which that side possesses and its 
needs for informatioii in the possession of the other side. Such dialogue can facilitaLc reciprocal 
agreements regarding preservation and production obligations that can enable each party to fulfill its 
own discovery obligations at lower cost and w'ith less risk and to obtain the information it needs from 
the other side without undue expense or tribulation. 

Indeed, cooperation in discovery is not an “all or nothing” matter. The parties can mutually 
reduce costs and risLs by agreeing on many or most issues even if they cannot resolve all potential 
discovery disputes. Even in cases where both parties follow a good faith, cooperatme approach, there 
may still be issues on which the parties legitimately disagree. Nonetheless, when that occurs, both 
sides should consider whether a cooperative, negotiated approach may be preferable to a judicial 
determination. Most cases settle because the parties elect not to face the expense of litigating to a 
conclusion on the merits and the risk of an unfavorable result. Similarly, parties who follow a 
cooperative approach to di.scovery can often re.soK'e quite legitimate differences regarding di.scovery 
through negotiated resolutions by, for example, finding a livable middle ground between two fully 
defensible positions, or trading “wins” on multiple issues to create an overall resolution. Indeed, early 
cooperation on ba.sic discovery parameters not only directly prevents or limir.s the additional litigation 
expense which might otherwise be imposed by discovery disputes on those matters, but it may also 
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foster a less confrontational approach in which the parties are able to resolve downstream differences 
without involving the court. 

Overreaching discovery demands, obstructionist responses to legitimate discover}-' and 
unproductive discovery disputes all unnecessarily drain the resources of litigants and slow, or even 
prevent, adjudication on the merits. Tn contULst, wdien parties conduct discovery in a diligent but 
cooperative and candid manner, each can obtain the discovery it needs to adjudicate the dispute on 
the merits (or to reach a mutually agreeable settlement) while minimizing discovery expense. In any 
given ca.se, it is thus in the interest of both sides to embrace a mutually cooperative approach to the 
exchange of discoverable documents and data. While cither party could upset this balance by pursuing 
overreaching discovery, responding lo legitimate discovery in an obsirnctionisi manner, or lorcing 
unnecessary discovery disputes, courts may use the rules of civil procedure and professional conduct 
to encourage compliance with a cooperativ’e approach.^"*^ Aware of the already large cost of discovery 
of ESI and of ihe signilicaiii bu i unnecessary cost of discovery dispn les, encouraged or pushed toward 
cooperation rather than gamesmanship by the courts and the rules of procedural and professional 
responsibility, and armed with better tools to effectuate such cooperation, it is in the self-interest of all 
parries to pursue a cooperative approach to discovery. 

B. The Strategic Benefits of Cooperation 

One potential difficulty in attempting to follow such a cooperative approach is that, 
particularly at the outset of a dispute, tensions are higli, clients arc unhappy if not angry, and the 
suggestion hy counsel that a case may be re.solved more efficiently and effectively hy raking a 
cooperative approach to discover}' may be interpreted by the client as weakness. Model Rule 2.1 states 
iliai “a lawyer shall abide by a diems decisions coiKerning die objectives of represeniaiion and, as 
required by Rule 1 .4, shall consult with the client as to the means hy which they are to be piir.siied.” 
At the same time, as discussed in Part III, other professional responsibiHt)' rules, guidelines for civility 
and professionalism, and conn rules iiisinici lawvrrs iliai civiHiy, professional iniegriiy, personal 
dignity, candor, diligence, respect, courtesy, and cooperation arc essential to the fair administration of 
justice and conflict resolution. Wlicn a chcni understands these professional responsibilities of an 
attorney, the mandate of Rule 2.1 is consistent with a cooperative, reasonable approach to discovery. 
How’cvcr, a client driven by distrust, fear, or a desire for retribution or to v-’in at any cost may perceive 
discovery as just another opportunity to penalize the opponent and cooperation as a weakness. Such 
client motivations and perceptions can put the attorney in the middle and create a fundamental 
impediment to the reasonable cooperation in discov'cry so essential in the age of ESI. 

Cooperation, however, i.s in the inrcrc.st of even an aggrc.ssive client, and an attorney who 
persuasively explains this to the client serves both the client and his or her own professional 
obligaiions. Such a diem iniisi ffrsi iiiidersiaiid whai cooperation is and is noi. Cooperation in the 
discovery context docs not mean giving up vigorom advocacy; it does nor mean volunteering legal 
theories or suggesting paths along which discovery might take place; and it docs not mean forgoing 
meritorious procedural or substantive issues. Cooperation does mean working with the opposing party 
and counsel in defining and focusing discovery requests and in selecting and implementing electronic 
searching protocols. It includes facilitating rather than obstructing the production and review of 
information being exchanged, interpreting and responding to discovery requests reasonably and in 
good faith, and being responsive to communications from the opposing party and counsel regarding 
discovery issues. It is characterized by communication rather than stoncwalhng, reciprocal candor 
rather than “hiding the ball,” and responsivene.ss rather than obscuration and delay. 

Cooperation defined in this manner is not only largely compelled by the attorneys 
obligation to comply with legal rules, ethical obligations and the profe.s.sional riile.s of conduct, bur it 
also offers the client the benefits of creating and maintaining credibility with the court and the 
opposition, enhancing the effectiveness of advocacy, and minimizing client costs and risks. A client 
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should be informed and understand that the attorneys duties to the client'^' are not unlimited^^- but 
are circumscribed both by court rules''^' and obligations of civility and professionalism/-'^ Statements 
of civility and professionalism published by many courts and bar associations are particularly 
informative in explaining to a client the limits of representation and the obligations of an attorney to 
the administration of justice. These statements discuss conduct that may not be unethical but would 
be considered unprofessional and hence unacceptable.^''^ The California Guidelines provide, for 
example, that an attorney has obligations of “civility, professional integrity, personal dignity, candor, 
diligence, respect, courtesy, and cooperation^ all of which are essential to the fair adininistration of 
justice and conflict resolurion.”‘‘'^ Statements of professionalism and civility^ such as these provide 
important foundational justifications that can be brought to bear when persuading clients bent on 
being overly aggressive and resistant to lake a more cooperative approach to dispute resolution. 

Moreover, both counsel and clients should recognize that an obstructionist, overreaching, or 
simply non-cooperative approach to discovery invites adverse consequences for the non-cooperative 
party itself. I his can take the form of non-cooperative conduct in return from the other side, leading 
the parties to conduct discovery “the hard way,” with each party incurring unnecessary^ expense as a 
result of the other side’s non-cooperative approach, but neither gaining a strategic or tactical upper 
hand. It can also take the form of an adverse decision or even sanctions on the discovery dispute in 
question. Non-cooperative conduct early in the discovery process can lead a court to view that partv'S 
position less favorably when discovery dl.spute.s ripen and come before rhe court. 

In addition, a cooperative approach that actively engages the other side on search 
methodologies and other e-discovery paramercr.s and which incorporates rhe opposing party’s 
legitimate needs into the production process makes it more likely' that the court will accept the 
producing party’s efforts as reasonable when a dispute later arises. Thai reduces the lilcelihood that the 
court will require the client to engage in costly repeat .searches, review.s, and other discovery tasksT" 

Similarly, non-cooperative c:onduc i by a re(.piesiing party early in discovery can make the 
court reluctant to require further discovery from an opponent that has tried to cooperate. T hus, one 
court has recently recognized that, where the producing party asked opposing counsel “repeatedly to 
suggest search renns” bur was rebuffed, “it is unfair to allow Trlie requesting party] to fail to 
participate in the process and then argue that the search terms were inadequate, fhis is not the kind 
of collaboration and cooperation chat underlies the hope chat the courts can, with the sincere 
assistance of the parries, manage e-discovery efficiently and with the lea.sr expense possible.”'-'* 

Moreover, bodi counsel and the client should understand the desirability if not necessity of 
creating and niaiiitaining credibility with the court, court staff, and opposing counsel. The most 
effective advocate is one who is believed and one who can be trusted. Indeed, the credibility of the 
attorney transcends a particular case or a particular client. Aclieni must understand that an attorney’s 
obligations to other clients mandates candor with both the court and with opposing counsel. The 
attorney’s word must be trusted and that attorneys professional credibility cannot be compromised for 
one case or one client. The benefits of being represented by an attorney with a reputation of 
trustworthiness and candor is that the court and opposing parties will be more willing to accept 
representations and the need to prepare and present “proof” (and thus briefing, hearings and other 
formal proceedings) may be lessened. Furthermore, an attorney w'ho has a reputarion for being 
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149 1 he f ederal Rules of Civil Procedure and analogous state rules define die substantive duties with vdiich attorneys musr comply. Pot example, Rule 
26u) mandates that the parties make certain initial disclosures; Rule 26(b) limia the scope of permitted discovery; and Rule 26(f) requires meeting 
for the exchange of initial information. 

150 Van Duizend, note 138. 

151 See id. 

152 Califuriiia AlLurncy Guidelines, r.ijira note 71. at 3 (einpliasis added). 

153 See, t.g.. Kip^ermun, iujiru 110 lc 12 , al *8 {defeadaliLs Giiliire to cuuptxole as U) search terms led to rejection of argulaciU lliaL plaiuLiff’s requested 
Search was overbroad). 

154 Covad Ci/rmncSu. Co. zt Reivnel. Inv., 254 F.R.D. 5. 14 (D.D.C. 2009) (tiling ihe Couptmium PmvUiTnalwn). Aicord V/elL Far^o Bank v. LuSaiie 
Bank Nal'l Aii'n, 2009 WL 2245854, at *2-3 (SJD. Ohio July 24, 2009) (refusing Lo require delcnduni 10 restore and search back-up rapes after 
close uf discovery where the parties could have avoided the dispule “by coufeniiig approprialtJy early in die case about ESI,’ citing the Cuvjieraiivn 
IS-vdamaiiun, describing parties’ conduct as (tiiug “one paragraph boilerplate statements obonL ESI” in the Rule 26(0 report and “waiting lor the 
explosion later” rather than “dealfingl syslematically with ESI problems at the outset of the liligalioiO. 
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credible will likely have ihe adversarial advantage over the course of the dispute resolution process, 
particularly over an aaorney who has below par credibilitj'. Success in advocacy and persuasiveness on 
siibsrantive issues is enhanced by the cooperath'e approach to discovery. Cooperatively working 
through procedural issues can have the effort of building a reservoir of goodwill and crust that can be 
drawn upon in advocating for the client’s position on important substantive issues. Likewise, 
reasonableness, civility and flexibility begets a like response. 

In short, a cooperative approach is more lilcely' to speed up the time for reaching a 
resolution, to enhance the possibility of settlement, enhance the likelihood of an optimum result and 
lower the overall cost of the dispute resolution process. 

C. Avoiding the Prisoner’s Dilemma 

Wlien luaih sides lo Uiigaiion pursue a cooperative approach to discovery, each party 
benefits by reducing its discovery expense while it still obtaining necessary information to which it is 
entitled. However, the phenomenon which game theory refers to as the “Prisoners Dilemma” suggests 
that the fear of being disadvantaged if the other side were to rake a non-cooperative approach to 
discovery could lead both sides to reject cooperation, thus raising litigation expenses for both sides 
while giving neither any advantage as a result of this additional cost. Either party in a particular case 
may perceive that one could gain an advantage over the other by employing obstructionist, 
overreaching or combative tactics, potentially preventing its opponent from obtaining needed and 
discoverable data, but itself reaping the benefits of receiving full discovery from its more cooperative 
opponent. In the classic Prisoner’s Dilemma, the prospect that an opponent might seek .such an 
advantage could lead both sides to defensively pursue a non-cooperative approach, so that, in the end, 
neither gaiiLs a unilateral advantage over the other and both are acuially worse ofTtliaii if both had 
cooperated.^’* In discovery, this would result in each spending more on discovery than would have 
been the case if both sides had taken a cooperative approach, but with neither party gaining the 
benefits of inmual cooperation much less an upper hand over ilie oilier side. 

However, the Prisoner’s Dilemma phenomenon breaks down where the actors involved 
niiisr repeatedly face the same or similar decisions with the same or similar costs, benefits and risks. 
Under these circumstances, a party considering caking a non-cooperative approach in an attempt to 
gain an advantage over the ocher side must evaluate the risk of the other side responding with similar 
conduct during a subsequent “roimd.”’^' In the discovery setting, for example, an obstructionist 
approach regarding e-discovery parameters during a Rule 26{f) conference may lead to non- 
cooperacive conduce by die other side in subsequent mect-aiid-confer situations where the first party 
would itself benefit from niurually cooperatwe resolutions. Indeed, even in a single Rule 26(f) 
conference or other individual meet-and-confer situation, there are often multiple issues to address, 
each of which can be viewed a.s a “round” in wliich non-cooperative c ondtici by one side c ould induce 
non-cooperarive conduct by the other side in subsequent rounds. 

Thus, a party’s non-cooperaiive condiici in each round poieniially has later adverse 
consequences for that very party, and the threat of such can lead both sides to a cooperative 
approach.'^' This leads the parties, each following its own sclf-intcrcst, to pursue a cooperative 
approac h that leads both to the mutually beneficial result here, lowering disc every expenses. The 
opportunity (indeed, the requirement) imposed by'’ the civil rules and many local rules to address and 
attempt to agree upon key discovery paramcmers early in each case, coupled Vvith the high likelihood 
that there will be many additional downstream steps in each ca.se can induce both sides to behave in a 
cooperative manner. 

The Prisoner’s Dilemma phenomenon further breaks down where the actors involved can 
communicate with each other to develop and exchange enforceable, reciprocal commitments; where 
each actor can learn about the others reputation for trustworthiness as to such commitments from the 


155 Ruben Ax.clrud, The Evolution op Cooptation, al '/-lO, 125 (Rev. Ed., Rirseuii Books Group 2006); Romld J. Gibuu tc Ruben H. 
VInuukiii, Diij>utirig Thriru^h A^trUa: CauptnUiim and CimfUci Beiwem Laurven m Uiigaiian, 94 COLUM. L. RBV. 505, 514-15 (1554). 

156 iee Axelrud, icl aL 12, 20-2 1, 125: ise Msa G. Paul & J. Baiuti, suJ/tu uole 26, ai 56 uole. 134. 

15/ ieeAxelrud, at 131-52. 
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orher’s prior interactions with third parties; and where each actor must be concerned with the impact 
of its own present conduct on its reputation and thus its ability to elicit conduct that it may seek from 
others in the ftiriire.‘^^ Unlike the two isolated hypothetical individuals in the Prisoner’s Dilemina who 
cannot communicate with each other, attorncjrs and parties in litigation can coopcratwcly bargain for 
interdependent commitments on specific issues before actually performing and convening benefits on 
the other side. They can also enforce such commitmenns through court involvement, consider the 
reputation of the opposing counsel and party in deciding whether to enter such agreements, and 
consider the consequences of tlicir actions on ilieir own reputation, all of which permits and 
encourages cooperative solutions.''-’ 

Finally, the circiimsiances oJ litigation introduce a variable not present in the classic 
Prisoner’s Dilemma; the possibility of an intervening enforcement authority. In litigation, the 
attorneys and parties conducting discovery must also consider how a court will view and potentially 
reward or penalize their actions. As discussed in Section B above, an obstructionist or overreaching 
approach by a party in discovery may lead to unfavorable decisions by' the court as to that very issue 
or as to other discovery disputes in the same case. Moreov^er, forcing the court to address an 
unnecessary discovery dispute or raking an inappropriately a^ressive or unsupported position may 
undermine the credibility of counsel and the party on subsequent procedural or substantive issues. 
This threat can provide incentives for each party to pursue a cooperative approach. Of course, judicial 
willingne,s,s to supporr reasonable discov'ery approache.s and to penalize overre-aching -and 
obstructionist positioning will increase the effectiveness of this incentive. Indeed, that attorneys wdll 
again appear before the courts, and their clients may as well, creates a dynamic in wdiich the threat of 
fiiturc obstructionist conduct by opponents, or ri.sk of gaming a reputation among the judiciary as 
unduly combative during discovery', encourages cooperative behavior. 

ThiLS, while there may remain cases in which a party opr.s for a contentious, non- 
cooperative approach to discovery, potentially forcing onto the opponent disputes not of its choosing 
and their attendant costs, in most cases, nuiiiial self-inieresi should lead both sides to a cooperative 
approach. Indeed, as the explosion in electronic data and the economics of litigation, and pressure 
from the courts induce more attorney's and parties to conduct discovery in a cooperative manner, 
diose w'ho conrinue to pursue unduly combative approaches may find rhar their conduct increasingly 
stands out as inappropriate to both courts and other counsel, rendering such conduct increasingly 
counter-productive. 

VI. Conclusion 

Tf partie.s are evpecrcd ro continue to manage discovery in the manner envisioned by the 
Federal Rules of Civil Procedure, cooperation will be necessary'. Without such cooperation, discovery' 
will become loo expensive and lime consuming for parlies to effectively liiigaie iheir dispuies. 


15 s See id. at 1 1-12. 

159 Sfc Gilson Miiuokiii, 


564 (coiuisU’ii 


about repulalioii luav laoiliiale cooperative solulious). 
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Preface 

Welcome to the 2010 final post-public comment version of The Sedona Conference^ 
Commentary on Legal HoUs: The Trigger The Process. This document contains numerous 
changes from the 2007 pubhc comment version. The changes reflect the informal and 
formal suggestions and comments we received in the past 2+ years since initial publication. 

In a nutshell, the edits take into consideration the continued evolution of law and 
best practices in the area over the past few years. Just as the awareness and consideration of 
issues involved in implementing legal holds evolved significantly since the founding of the 
Woiidng Group in 2002 to the initial publication of this document, so too has the legal 
world evolved since 2007. The guidelines and accompanying text have been revised to 
harmonize the enhanced understanding of the technical, process, and legal issues that have 
emerged since we first issued this Commentary. Notably, our treatment of the issues in this 
revised edition expressly addresses the recent Pension Committee and Rimkus cases that have 
been widely disseminated and discussed in 2010, as w'ell as recent cases addressing the 
application of Rule 37(e) of the Federal Rules of Civil Procedure that was added in 2006. 

While we have no doubt this area will continue to evolve, we believe this 
document represents an accurate view of reasonable and defensible practices that 
organizations should consider in 2010 and going forward when addressing the issue of legal 
hold triggers and process. 

While all Working Group members, as well as public commentators, played a role 
in tlie revisions and enhancements to tliis document, 1 would like to especially thank 
Thomas Y. Allman, Conor R. Crowley, Jonathan M. Redgrave, and Kenneth J. Withers for 
their efforts in shepherding the final review and editing process for this document. 

Finally, although this doaiment is now in its post-public comment version, we welcome 
additional input and involvement in this and other publications of The Sedona Conference.® 
Please reach out to as at our website at www. thesedonaconferen ce.org or email me at 
Lgb@sed onaconference.org . 


Richard. G. BramAn 
Executive Director 
The Sedona Conference^ 
August 2010 
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Introduction 


PRESERVATION OBLIGATIONS AND LEGAL HOLDS 

Information is the lifeblood of the modern world, a fact that is at the core of our 
civil discovery system. Accordingly, the law has developed rules regarding the manner in 
which information is to be treated in connection with litigation. One of the principal rules 
is that w^hcncvcr litigation’ is reasonably anticipated, threatened, or pending against an 
organization,^ that organization has a duty to undertake reasonable and good faith actions 
to preserve relevant and discoverable information and tangible evidence. Ihis duty arises at 
the point in time when litigation is reasonably anticipated whether the organization is the 
initiator or the target of litigation. 

The duty to preserve requires a part)-^ to identify, locate, and maintain information 
and tangible evidence that is relevant to specific and identifiable litigation. It typically arises 
from the common law' duty to avoid spoliation of relevant evidence for use at trial and is 
nor explicitly defined in rhe Federal Rules of Civil Procedure. See, e.g., Silvestri v. General 
Motors, 271 F.3d 583 (4th Cir. 2001) (applying the “federal common law of spoliation”); 
Chambers v. NASCO. Inc.. 501 U.S. 32 (1991). 

The concept of “legal holds” or “litigation holds’’^ has gained momentum in the last 
1 0 years as part of common process by which organizations can begin to meet their 
preservation obligations, I’he use of a “litigation hold” as a means to satisfy preservation 
obligations was popularized by the 2003 decision in Zubulake v. UBS Warburg (^'Zubulake 

court sugge.sted that “[o]nce a party rea.sonably anticipates litigation, it must suspend 
its routine document retention/destruction policy' and put in place a ‘litigation hold.’”'^ In a 
subsequent decision in 2010 in Pension Committee v. Bank of America Secunti.es, LLCf the same 
court held that “the failure to issue a wrinen litigation hold constitutes gross negligence.” 
However, not all courts require a written legal hold. For example, in Kinnally v. Rogers 
Corporation,' a district court held that sanctions do not lie merely becaitse of the “absence of a 
written litigation hold”® when a party has taken “the appropriate actions to preserv'e evidence.”^ 

The 2006 Amendments 


The 2006 Amendments to the Federal Rules of Civil Procedure (The 2006 
Amendments” or “the Amendments”) did not define preservation obligations given the 
difficulty in drafting an appropriate Rule.’^ The use of a “litigation hold” as a method of 
implementation was referenced, howev'er, in the Note to Rule 37(f)j which was 
subsequently renumbered as Rule 37(e). ’ 

I Throughout this Commentary, the term ‘■litipation' is used to refer primarily to civil htipation. However, the principles apply 
with equal force to regulatory investigations and proceedings. 

? Where appropriate, the term ‘'organi7.ation’' should he understood to include natural persons. 

3 Throughout this Commentary we use the terra “lq»al hold’' rather than ‘‘litigation hold' to reflect that the duties and 
processes may apply in circumstances where there is no litigation, {e.g., pre-litigacLon or investigation). 

4 RR.D. V? (S.D.N.Y. 9003). 

5 7^/. at 218. 

6 2010 WL 184312 {S.D.N.Y. Jan. 1 5, 2010). The opinion -vras subtitled ‘Zubulttke Revisited; Six Years Later.” 

7 2008 WI 1850116, at */ {D. Ariz. Nov. 7, 2008). 

8 Id. *0 (“the absence of a written Ktigation hold . . . does not in itself estabhsh [a violation] ’ (emphasis in original). 

9 Id. at *7 (noting use of a verbal litigation hold). 

10 Advisory Committee xMinutes, Apr. 14-13, 2003, at p. 39-40 (“the Committee has concluded that the difficulties of 
drafting a good rule would be so great that there is no occasion even to consider the question whetlier a preservation rule 
would be an authorized or wise exercise of Enabling Act authorit}'.”); copy available at 
hiip://svww.uscouris.gov/irscourLs/Rule!AiidPblicies.^rules.^feDiiuLt;s/'CRAC0403.pdf . 

II Led R. Civ, P 37(f)- Committee Note observes that “[w]hen a part)"- is under a duty to preserve information because of 
pending or reasonably anticipated litigation, intervention in the routine operation of an information system is one aspect of 
whaL is often called a ‘liligalioii hold.’” (2006). 
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The primary focus in the Amendments was on proc-ess improvements designed to 
encourage early party agreements while providing guidance for courts facing losses due to 
prcscr\^ation failures. Thus, Rule 26(f) now requires discussion of “issues about preser\dng 
discoverable information'' at the “meet and confer” held prior to the Scheduling Conference 
required by Rule 16(b). The Committee hoped that by encouraging early discussion, parties 
would reach agreement on “reasonable preservation steps.” However, the requirement to 
discuss preservation “does not imply” that coutts should routinely enter preser\'ation 
orders. In addition, Rule 37(e) provides that “[ajbsent exceptional circumstances, a court 
may not impose sanctions under these rules on a party for failing to provide electronically 
stored information lost as a result of the routine, good-faith operation of an electronic 
information system.” 

The Duty to Preserve 

In enforcing the duty to preserve through spoliation sanctions, courts primarily 
rely upon their inherent powers, although Rule 37 also plays a limited role where a court 
order has been violated. A part)’- rhar violates a preservation order or an order to compel 
production, or otherwise fails to preserve and produce information, may be exposed to a 
range of sanctions.’^ 

Preservation obligations may also be acknowledged and enforced because of 
statutes or regulations that are deemed to apply under the circumstances at issue . See 
Byrnie v. Town of Cromwell Board of Education'^ (“Several courts have held that the 
destruction of evidence in violation of a regulation chat requires its retention can give rise to 
an inference of spoliation.”). Criminal penalties at the federal and state level may also be 
invoked in specific cases within the coverage of those laws. See, e.g., 18 LJ.S.C. § 1519 
(Sarbanes-Oxley Act § 802). 

A duty to preserve may arise or be “triggered” before commencement of litigation. 
The duty “arisefs] not only during litigation but also extends to that period before the 
litigation when a party reasonably should Icnow that the evidence may be relevant to 
anticipated litigation.”'^’ Once it arises, a party must take reasonable steps to preserve “what 
it knows, or reasonably should know is relevant in the action, is reasonably calculated to 
lead to the discovery of admissible evidence, is reasonably likely to be requested during 
discovery and/or is the subject of a pending discovery request.”^^ In some states, including 
federal courts sitting in diversity, an independent action in tort may lie for violation of a 
duty to preserve.^' 

The basic principle that an organization has a duty to preserv^e relevant 
information in anticipation of litigation is easy to articulate. However, the precise 
application of that duty can be elusive. Evcty day, organizations apply the basic principle to 
real-world circumstances, confronting the issue of when the obligation is triggered and, 


12 Fed. R, CFv'. P, 26', Committee Note. Subdivision (f) (2006). 

13 The preservation obligation typically applies only to parties, although service of a subpoena can trigger a duty as to non- 
parties. e.g., Caston v. Hoaglin, 200'-) "WL 1687927 (S.D. Ohio June 12, 2009) (subpoenas issued for the purposes of 
requiring preservation of relevant information). 

14 Some record retention regulations that create presen^tion obligations are not necessarily enforceable for the benefit of private 
parties. See 17 C.F.R. § 240.17a-4 (SEC rule mandatii^ retention of communications by members, brokers, or dealers), as 
discussed in Zubulake v. UBS Warburg LLC, 217 E.RD. 309, 322 n.70 (S.D.N.Y. 2003) (plaintiff was not an intended 
hcncHciary of the records retention regulation at issue). 

15 243 F.3d93. 108-09 (2dCir. 2001). ' 

16 Silvestriv. General Motors, 271 F.3d583, 591 (4th Cir. 2001). 

17 Wm T. I'hompson Go. u General. Nutrition Gorp., 593 K Siipp. 1443 (C.D. Cal. 1984). 

18 See, e.g., Kearney v. Fuley cn Lardner, 582 F.3d 396 (9lh Cir. 2009) (dismissii^ slate claim because of other viable remedies). 
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once triggered, what is the scope of the obligation. Principle 5 of The Sedona Principles: Best 
Practices, Recommendations & Principles jhr Addressing Electronic Document Production {pThc 
Sedona Principles'’') (2d cd. 2007), suggests that preservation obligations require ‘‘reasonable 
and good faith efforts,” but that it is “unreasonable to expect patties to take ever)' 
conceivable step to preserve potentially relevant data.” 

This Commentary is intended to provide pragmatic suggestions and guidance in 
carr}’ing out preservation obligations. For case of analysis, the Commentary is divided into 
two parts: The “trigger” and the “legal hold.” Part I addresses the ‘‘trigger” issue and 
provides practical guidelines for determining when the duty to preserve rele\'ant 
information arises. What should be preserved and how' the preservation process should be 
undertaken, including the implementation of ‘‘legal holds,” are addressed in Part II. 

The keys to addressing these issues, as with all discover)' issues, are reasonableness 
and good faith. Wliere ESI is involved, tliere are also practical limitations due to the 
inaccessibility of sources ' as well as the volume, complexity and nature of electronic 
information, w’hich necessarily implicates the proportionaliu- principles, found in Rule 
26{b)(2){C)(iii).^^ 

The Guidelines in this Commentary are intended to facilitate compliance by 
providing a framework an organization can use to create its own preservation procedures. 
The Guidelines are not Intended and should not be used as an all-encompassing 'checklist” or set 
of rules that arc followed mechanically. Instead, they should guide organizations in 
articulating a policy for implementing legal holds that is tailored to their individual needs. 
In addition to the Guidelines, suggestions and illustrations are included under hypothetical 
factual situations. These illustrations are not to be taken as “right answers” for tlie 
circumstances posed. Indeed, there may be other circumstances or facts that could well 
result in a different analysis and result. As such, the illustrations arc intended to impart 
understanding of the analytical framework to be applied and not to be considered as reasons 
for reaching a particular result. 

Guideline 1 

A teasonable anticipation of litigation arises when an organization is on notice of a credible 
probability that it will become involved in litigation, seriously contemplates initiating 
litigation, or when it takes specific actions to commence litigation. 

Guideline 2 

Adopting and consistently following a policy' or practice governing an organization’s 
preservation obligations are factors tliat may demonstrate reasonableness and good faith. 

Guideline 3 

Adopting a process for reporting information relating to a probable threat of litigation to a 
responsible decision maker may a.s.si.st in demonstrating reasonableness and good faith. 


19 Ted. R. CR'. P. 26(b,){2){B,) provides that information stored in sources that are not reasonable accessible because of undue 
burden or cost arc not initially discoverable, but the fact that they may become so if “good cause’ is shown prompts them to 
be a subiecl of cciisideralioii for possible preservation. 

20 The Hon. Paul W. Grimm et al.. Proportionality in the Post-Hoc Analysis ofPre-Liti^ion Preservation Decisions, 37 U. Balt. L. 
Rfv 3^51 , 388 (2,008) (it would be “anomaloiLS to sanction a party” for thilure to preserve information that is later determined 
by die court not to be discoverable under Fed. R Qv. P. 26'J))(2)(C)). 
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Guideline 4 

Determining whether litigation is or should be reasonably anticipated should be based on a 
good faith and reasonable evaluation of relevant facts and circumstances. 

Guideline 5 

Evaluating an organizations preservation decisions should be based on the good faith and 
reasonableness of the decisions undertaken (including whether a legal hold is necessary and 
how it should be executed) at the time they arc made. 

Guideline 6 

The duty to preserve involves reasonable and good faith efforts, taken as soon as is 
practicable and applied proportionately, to identif}' and, as necessary, notify persons likely 
to have relevant information to preserve the information. 

Guideline 7 

Factors that may be considered in determining the scope of information that should be 
presented include the nature of the issues raised in the matter, the accessibility of the 
information, the probative value of the information, and the relative burdens and costs of 
tlie preseiwation effort. 

Guideline 8 

In circumstances where issuing a legal hold notice is appropriate, such a notice is most 
effective when the organization identifies the custodians and data stewards most likely to 
have relevant information, and when the notice: 

(a) Communicates in a manner that assists persons in taking actions that are, in 
good faith, intended to be effective 
(h) Is in an appropriate form, which may be written 

(c) Provides information on how preservation is to be undertaken 

(d) Is periodically reviewed and, when necessary, reissued in either its original or 
an amended form, and 

(e) Addresses features of relevant information sj^tems that may prevent retention 
of potentially discoverable information. 

Guideline 9 

An organization should consider documenting the legal hold policy and, when appropriate, 
tlie process of implementing the hold in a specific case, considering that both the policy 
and the process may be subject to scrutiny by opposing parties and rcvic%v by the court. 

Guideline 10 

Compliance with a legal hold should be regularly monitored. 

Guideline 1 1 

Any legal hold policy procedure, or practice should include provisions for releasing the 
hold upon the termination of the matter at issue so that the organization can adhere to 
policies for managing information through its useful lifecycle in the absence of a legal hold. 
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Pari 1: Triggering the Duty of Pre,servai'ion 

The duty to preserve relevant information arises when litigation is “reasonably 
anticipated.” The duty to preserve relevant information is certainly triggered when a 
complaint is served, a governmental proceeding is initiated, ot a subpoena is received. 
However, the duty to preserve could well arise before a complaint is served or a subpoena 
is received and regardless of whether the organization is bringing the action, is the target 
of the action, or is a third party possessing relevant evidence. The touchstone is 
“reasonable anticiparion.” 

Determining whether a duty to preserve is triggered is fact-intensive and is not 
amenable to a one-size-fits- all or a checklist approach. An organization will likely not be 
able to resolve the question the same way each time it arises. In general, determining 
whether the duty to preserve attaches wiW require an approach that considers a number of 
factors, including the level of knowledge within the organization about the claim, and tlie 
risk to the organization of the claim. Weighing these factors will enable an organization to 
decide when litigation is reasonably anticipated and when a duty to take affirmative steps to 
preserve relevant information has arisen. 

Guideline 1. A reasonable anticipation of litigation arises when an organization is 
on notice of a credible probability that it will become involved in litigation, seriously 
contemplates initiating litigation, or when it takes specific actions to commence 
litigation. 

When the duty to preserve arises is often unambiguous. For example, the receipt 
of a summons or complaint, receipt of a subpoena, or formal notice that an organization is 
the. target of a governmental investigation puts an organization on notice that it has a duty 
to preserve relevant information. Howev'er, other events may trigger a duty to preserve only 
when considered in the context of the entity’s history and experience, or the particular facts 
of the case. For instance, an insurer’s receipt of a claim from an insured often will not 
indicate the probability of litigation, as the insurer is in the business of paying claims often 
without litigation. On the other hand, the fihng of an EEOC charge by a current or former 
employee may ot may not, in the experience of the employer, indicate a probability of 
litigation. Similarly, the receipt of a preservation notice letter from an opposing party may 
or may not give rise to a credible probability of litigation, depending on the circumstances. 

On the plaintiffs side, seeking advice of counsel, sending a cease and desist letter 
or taking specific steps to commence htigation may tri^er the duty to presetve. In both 
Pension Committer^ and Rimkus Consulting v. CammAratap^ the activities of the plaintiffs 
prior to litigation came under close examination. The test of the timing of the trigger is 
often based on when the party “dctcrminc[d] [that] legal action is appropriate.”^^ 

On the defendant’s side, credible information that it is the target of legal action 
may be sufficient to trigger the duty' to preserve. I’he degree to which anticipated litigation 
must be clear and certain is debatable. In Goodman v. Praxair Services, the court refused to 
require an unequivocal notice of impending htigation. In Phillip M. Adams & Associates v. 


21 2010 WL 184312 (.S.D.N.Y. Jan. 15,2010). 

22 2010 WI 645353 (S.D. Tex. Feb. 19, 2010). 

23 Milenkamp v. Davisco Foods Inti, 562 r.3d. 971, 981 {9th Cir. 2009) (no duty to preserve since destruction of evidence 
ooairrcd “by the rime” that plainrifE determined legal action was appropriate). 

24 632 F. Supp. 2d 494, 494 ai ii. 7 (D. Md. 2009). 
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Dell, Inc.l^ the duty to preserve was held to have been triggered many years before suit was 
filed because of mere awareness of the dispute by others in the industry. However, there are 
circumstances when the threat of litigation is not credible and it would be unreasonable to 
anticipate litigation based on that threat. In Cache LaPoudre Fees v. Land OLakes,^ for 
example, a letter referencing potential “orposure” did not trigger the obligation to preseive 
since a mere possibility of litigation does not necessarily make it likely and the letter 
referred to the possibility of amicable resolution. 

This Guideline suggests that a duty to presence is triggered only when an 
organization concludes (or should have concluded), based on credible facts and 
circumstances, that litigation or a government inquir}' is probable. Whether litigation can 
be reasonably anticipated should be based on a good faith and reasonable evaluation of the 
facts and circ.iimstanc.es as they are loiown at the time. Of course, later information may 
require an organization to reevaluate its determination and may result in a conclusion that 
litigation that previously had not been reasonably anticipated (and consequently did not 
tri^er a preservation obligation) is then reasonably anticipated. Conversely, new 
information may enable an organization to determine that it should no longer reasonably 
anticipate a particular litigation, and chat it is consequently no longer subject to a 
preservation obligation. A parry that obtains new information, after the initial decision is 
made, should reevaluate the situation as soon as practicable. See, e.g., Stevenson v. Union 
Pacific RR Co., 354 R3d 739 {8:h Cir. 2004). 

Consequently, to help understand when the duty to preser\'e arises, one should 
consider when the duty does not arise. For example, a vague rumor or indefinire threat of 
litigation does not trigger the duty; nor does a threat of litigation that is not credible or 
not made in good faith. A lack of credibility may arise from the nature of the threat itself 
or from past experience regarding the type of threat, the person who made the threat, the 
legal bases upon which the threat is purportedly founded, or any of a number of similar 
facts. In addition, the trigger point for a small dispute, where the stakes are minor, might 
occur at a later point than for a dispute that is significant in terms of business risk or 
financial consequences.^^ 

A reasoned analysis of the available facts and circumstances is necessary to 
conclude whether litigation or a government inquiry is or is not "reasonably anticipated.” 
That determination is fact-intensive and should be made by an experienced person who can 
make a reasoned judgment. 

Another issue to be considered is what constitutes notice to the organization. For 
corporations this can be a complicated issue. If one employee or agent of the organization 
learns of facts that might lead one to reasonably believe litigation will be forthcoming, 
should that knowledge be imputed to the organization as a whole, thereby triggering its 
preservation obligations? Often, the answer will depend on the nature of the knowledge, the 
potential litigation, and the agent. Generally, "[a]n agents knowledge is imputed to the 
emporarion where rhe agent is acting within the scope of his aurhority and where rhe 
Imowledge relates to matters within the scope of that authority.”"^ 


25 621 r. Supp. 2(i 1173 (D. Utah 2009). 

26 244 KR.D. 614, 623, 623 (D. Colo. 2007). 

27 A (ii^pule ihaL may have sigiiiricaul cousequeiices will be more likely lo result ui liligaliou because the eiuily poLeiilially 
asserting the claim is more likely to be willii^ to bear the costs of hdgation. Thus, such a riispute is more hkely to result in a 
reasonable anriciparion of lirigarion. 

28 In re HelUnk. Inc.. 252 F.3ci .391. .395 (5th Cir. 2002). 
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Organizations that become aware of a credible threat from which litigation might 
arise may have a duty to make reasonable inquiry' or possibly undertake a more detailed 
investigation regarding the facts related to that Threat.” Whether an inquiry or detailed 
investigation is warranted will be fact-driven and based on reasonableness and good faith. 

1 hiis, while there may be no duty to affirmatively disprove allegations associated with a 
threat before concluding that a threat lacks credibility' the facts and circumstances may 
suggest the prudence of making an inquiry before teaching such a conclusion. 

The case law as to when an organization should reasonably anticipate litigation 
varies widely from jurisdiction to jurisdiction. XwZubulake the court stated that UBS 
should have reasonably anticipated litigation dt the latest whitn Ms. Zubulake filed a charge 
with the EEOC. How’evet, the court found that UBS reasonably anticipated litigation — 
thereby triggering the duty' to preserve — five months before the filing of the EEOC 
charge, based on the emails of several employees rev'ealing that they knew that plaintiff 
intended to suc.^'^ 

In Willard v. Caterpillar, Jnc.,^^ the court rejected a claim tbar the defendant 
tractor manufacturer should have preserved documents related to the design of the tractor, 
where the model at issue had been out of production for 20 years. The court noted that: 

There is a tendency to impose greater responsibility' on the defendant when 
spoliation will clearly interfere with the plaintiff’s prospective lawsuit and to 
impose less responsibility when the interference is less predictable. Therefore, 
if Caterpillar destroyed documents w'hich w'ere routinely requested in 
ongoing or clearly foreseeable products liability lawsuits involving the D7-C 
tractor and claims similar to Willard’s, its conduct might be characterized as 
unfair to foreseeable future plaintiffs. However, the document destruction at 
issue began more than ten years before Willard was injured, and the evidence 
disclosed only one other accident involving on-track starting and none 
involving the wet clutch. In our opinion, sucli remote pre-litigation 
document destruction would not be commonly understood by society as 
unfair or immoral. 

ILLUSTRATIONS 

Illustration u An organization receives a letter that contains a vague threat of a trade 
secret misappropriation claim. The letter does not specifically identify the trade secret. 
Based on readily available information, it appears that the information claimed to be the 
misappropriated trade secret had actually been publicly known for many years. 
Furthermore, the person making the threat had made previous threats without initiating 
litigation. Given these facts, the recipient of the threat could reasonably conclude that 
there was no credible threat of litigation, and the entity had no duty' to initiate 
preservation efforts. 

Illustration it: An organization receives a demand letter from an attorney that contains a 
specific threat of a trade secret misappropriation claim. Futthermore, the organization is 
aware that others have been sued by this same plaintiff on similar claims. Given these facts, 

29 220 t'-R-D. 212, 216-17 (S.D.N.V. 2003). 

30 The scope of ihaL duly to preserve seems lo have beeu quite limiled encompassing a small number of emails over a hmiled 
period of dme suggesting that even tliou^ the duty to preserv'e had arisen, die scope of the preservation obligations may have 
been quite modest. 

31 40 Cal. App. 4ih 892 {1995). 



286 


274 The Sedona Conference® Commentary on Legal Holds Vol. XI 

there is a credible threat of litigation, and the organization has a duty to preserve relevant 
information. The duty to preserve on the part of the potential plaintiff arises no later than 
the date of the decision to send the letter, and, in some circumstances, may arise earlier. 

Illustration Hi: An organization learns of a report in a reputable news media source that 
includes sufficient facts, consistent with information known to the organization, of an 
impending government investigation of a possible violation of law by the organization 
stemming from the backdating of stock options given to executives. Under these 
circumstances, a government investigation (and possibly litigation) can reasonably be 
anticipated and a preservation obligation has arisen. 

Illustration iv: An event occurs which, in the experience of the organization, typically 
results in litigation. Examples of such events may include a plant explosion with severe 
injuries, an airplane crash, or an employment discrimination claim. The experience of the 
organization when these claims arose in the past would be sufficient to give rise to a 
reasonable anticipation of litigation. 

Illustration v: A cease-and-desist letter for misuse of a trademark is received by a business. 
The recipient replies vvith an agreement to comply with the demand and, in fact, does 
comply with the demand. The recipient does not have a reasonable basis to anticipate 
litigation and docs not have an obligation to preserve relevant information. However, the 
duty to preserve on the part of the sender arises no later than the date of the decision to 
send the letter. 

Guideline 2. Adopting and consistently following a policy or practice governing an 
organization’s preservation obligations is one factor that may demonstrate 
reasonableness and good fairh. 

A policy or practice setting forth a process for determining whether the duty to 
preserve information has attached can help ensure that the decision is made in a defensible 
manner. A.s .stated in The Sedona Principles, ‘*fb1y following an objective, preexisting policy, 
an organization can formulate its responses to electronic discover\' not by expediency, but 
by reasoned consideration.”^'^ Thus, any policies that provide for management of ESI should 
include provisions for implementing procedures to preserve documents and electronically 
stored information related to ongoing or reasonably anticipated litigation, government 
investigations or audits. Id. However, “[t]he nomenclature (e.g. , ‘litigation hold’) is not 
important; the important factor is that the organization has a means to comply with its 
legal obligations to preserve relevant information in the event of actual ot reasonably 
anticipated litigation or investigation.” ^ 

Wliile the particulars of the poHcy or practice will necessarily be driven by the 
structure and culture of the organization, the key is to have a process that is followed. In 
c.ases where the pre.servation efforts are likely to be challenged, it can be helpful to 
memorialize the steps taken to follow' that process so the organization can demonstrate its 
compliance with the process. A defined policy and memorialized evidence of compliance 
should provide strong support if the organization is called upon to prove the reasonableness 
of the decisionmaking process. 


32 The Sedona Conference,* The Sedona PRINCIPLES (2d ed. 2007) at CouimeiiL l.b. 

33 Principle 1 of The Sedona Principles provides, in relevant part, that ‘'[oj^anizations must properly preserve electronically 
stored information that can reasonably be anrieipared ro be relevant to lirigation.” 

34 Id. at n. 36. 
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ILLUSTRATION 

Illustration i: Upon receipt of an anonymous tlireat sent to a corporation’s ombudsman, 
the ombudsman consults the legal hold policy. That polic}'' provides criteria for an 
assessment of the threat and whether the issues raised by information, including the 
circumstances surrounding its receipt, indicate the potential for litigation or governmental 
investigation. It also provides for a preliminar)^ evaluation of the allegations before 
determining whether a hold should be implemented. Based on the policy, the ombudsman 
concludes that the corporation does not reasonably anticipate litigation and memorializes 
that decision in a memorandum to the file. In a subsequent challenge, the corporation is 
able to demonstrate that it exercised reasonableness and good faith. 

Guideline 3. Adopting a process for reporting information relating to a probable 
threat of litigation to a responsible decision maker may assist in demonstrating 
reasonableness and good faith. 

In any organization — bur particularly in large organizations — individuals within 
the organization may have information that indicates a threat of litigation that the decision 
makers for the organization do not have. An organization formulating a legal hold policy 
should consider how to enable that information to be communicated to petsons chatged 
with evaluating the threat and, if warranted, instituting legal holds. The particulars of how 
this process is implemented will vary from organization to organization, based on the way 
the business is conducted and the culture of the organization. However, to be effective, the 
procedure should be simple and practical, and individuals within the organiz.ation should be 
trained on how to follow the procedure. 

ILLUSTRATIONS 

Illustration u Westerberg Products is a large corporation with tens of thousands of 
employees and offices throughout the United States. Westerberg Products establishes an 
internal compliance “help line” or Web site that allows employees to submit information 
they have regarding matters of concern, including potential claims against the company. 
The information received is forwarded to the legal department of Westerberg Products, 
which is charged with determining whether and when to implement a legal hold. Each 
employee is trained on how to use the help line or Web site and instructed that they 
should use it to report any relevant information. Westerberg Products can use these 
procedures to demonstrate its good faith efforts to ensure it is aware of information 
indicating a threat of litigation. 

Illustration iit Stinson Software is a small softw^are developer with eight employees. Every 
month, all eight employees attend a staff meeting and a regular topic of discussion is 
whether any employee is aware of any ongoing threats to the company, including possible 
claims or demands that might result in litigation against the company. Stinson Software’s 
Chief Operations Officer follow's up on any tips with Stinson Softw'are’s outside counsel. 
Stinson Software can use these practices to demonstrate its good faith effort to ensure it is 
aware of information indicating a threat of litigation. 



288 


276 The Sedona Conference® Commentary ok Legal Holds Vol. XI 

Guideline 4. Determining whether litigation is or should be reasonably anticipated 
should, be based, on a good, faith and. reasonable evaluation of relevant facts and 
circumstances. 

Determining whether litigation is or should be reasonably anticipated requires 
considering many different factors. Depending on the nature of the organization and the 
nature of the litigation, factors that might be pertinent to consider could include: 

♦ The nature and .specificity of the complaint or threat; 

♦ rhe parry making the claim 

♦ The business relationship bem^een the accused and accusing parties; 

♦ Whether the threat is direct, implied, or inferred 

♦ Whether the party making the claim is known to be aggressive or litigious 

♦ WHiether a party who could assert a claim is aware of the claim 

♦ The strength, scope, or value of a known or reasonably anticipated claim 

♦ Whether the company has learned of .similar claims 

♦ The experience of the industry, and 

♦ Reputable press and/or industry coverage of the issue either directly pertaining 
to the client or of complaints brought agaiast someone similarly situated in 
the Industry. 

These factors are not exhaustive. They and other a>nsiderations must be weighed 
reasonably and in good faith in the context of what steps are reasonable and practicable. 

ILLUSTRATIONS 

Illustration i: A musician writes a song that sounds very similar to a famous song. 
Immediately there are critical reviews and radio DJs calling the song a “blatant rip-off.” 
Although the copyright owmers of the original song have not yet made any claim, the high 
profile nature of the criticism is a consideration that may lead a determination by the music 
publisher that a preservation obligation has arisen. 

Illustration ii: A restaurant chain’s central management office receives a series of 
anonymous emails purporting to be from cu.stomers claiming food poisoning after the 
much-publicized introduction of a new dish. In the absence of any corroborating reports 
from the restaurants and with no specific details on which to act, the chain’s counsel 
reasonably' concludes that litigation is not reasonably anticipated. 

Guideline 5. Evaluating an organizations preservation decisions should be based on 
the good, faith and reasonableness of the decisions (including whether a legal hold is 
necessary and how it should be executed) at the time they were made.^^ 

The reasonableness of an organization’s preservation decisions, such as whether to 
implement a legal hold, can only be made in light of the facts and circumstances reasonably 
known to it at the time of its decision, and not on the basis of hindsight or information 
acquired after the decisions are made. An organization seeking to determine whether a 
prcscr\^ation obligation has arisen has no choice but to tely on the information available to 
it; consequently, whether decisions made were reasonable should turn on that knowledge, 
and not other circumstances of which the organization was unaware. 


35 Similarly, judicial evaluation of an organization’s legal hold implementation should be based on the good faith and 

reasonableness of the implementarion at rhe rime the hold tos implemented. In doing so. proportionality considerations may 
become relevant. 
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ILLUSTRATION 

Illustration i: Joey Music Co. manufactures music compact discs using a state-of-the-art 
process it licenses from D.D. Electronics. D.D. Electronics also licenses the process to 
Johnny Computing, which uses the process to manufacture CD-ROMs. In January, Johnny 
Computing receives reports that many of the compact discs it has sold are defective. After 
investigating, Johnny Computing determines that the defect is caused by the process it 
licenses from D.D. Electronics. The newrs of this discovery is kept out of the media, and the 
class action case brought by Johnny Computings customers is quickly settled out of court 
by March. In April, Joey Music, who had no knowledge of the suit against Johnny 
Computing or the subsequent settlements, disposes of certain documents relating to its use 
of the D.D. Electronics process. In May, Joey Music begins receiving complaints from its 
customers. Because Joey Music had no Imowledge of the concerns with the process it 
licenses from D.D. Electronics, its decision to dispose of documents in April was 
reasonable, particularly if done in comphance with an existing records and information 
management policy. 


Part 2: Implementing the Leg.al Hold 

Once the duty to preserve information arises, an organization must decide what 
to preserve and how to do it. In some circumstances, the duty to preserve requires only 
locating and preserving a limited number of documents. In other circumstances, the. 
scope of the information is larger and the sources of the information may not be known 
to counsel. 

The typical legal hold process focuses on key custodians and data stewards, who 
are asked to take steps to preserv’e relevant information and help prevent losses due to 
routine business operations. The effort involves discoverable material, i.e., usually that 
“relevant to a claim or dcfensc.^^ As noted by one court, there is no broad requirement to 
preserv’e information that is not relevant: “fmlust a corporation, upon recognizing the threat 
of litigation, preseiwe every shred of paper, every email or electronic, document, and every 
backup tape? The answer is clearly, ‘no.’ Such a rule would cripple large corporations.”^® 

Identifying and preserving potentially relevant information can be complex and may 
require trained people, processes, and technology', particularly when ESI is at issue. This may 
include creating teams to identify the sources, custodians, and data stewards of potentially 
relevant information within the organization, and to define what needs to be presented and to 
cootdinate with outside counsel. It is often advisable to maintain soutces of ESI in theit native 
formats with metadata-’" to preseiwe the abiKty to make production in some variant of a nativ'e 
file format, if necessary. In the case of In re Priceline.com Inc. Seamties Litigation,'''^ a court 
approved an agreement that the original data w'ould be maintained in its otiginal file format 
for the duration of the litigation. The need to produce metadata is also recognized in Principle 


36 Of course, wliile the focus is on key custodies and data stewards, sometimes referred to as “key players, ’ there may be other 
individuals who are asked to take preser\’ation steps. Notably, the efforts undertaken for key custodians may be different from 
other custodians. 

37 Fed. R. Cr/. P. 26 (b){l ). In some cases, die rule states, “for good cause” die court may order discovery of any matter relevant 
to the subject matter involved in the action. Logically, die duty to preserve information relevant to the broader scope would 
not attach until at least the motion or order to arpand the scope: before that, discovery under the broader scope would not be 
reasonably likely. 

38 ZuhuUke V. UBS Warburg, 220 FR.D. 212, 21? (S.D.N.Y. 2003). 

39 Compare US. v. O’Keefe. 2008 WL 449729 'JD.D.C. Feb. 18, 2008) (court applying amended Rule 34(b) as persuasive 
authority in the criminal discovery context ordered preservation of ESI in its native format with metadata until rulir^ 
regarding production). 

40 233 F.R.D. 88 (D, Conn, 2005). 
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12 of The Sedona Principles which recognizes “the need to produce reasonably accessible 
metadata that will enable the receiving party to have tlie have the same ability to access, 
search, and display the information as the producing party where appropriate or necessary in 
light of the nature of the information and the needs of the case.” 

For large preseiwation efforts, a process that is planned, systemized, and scalable is 
useful, although ad hoc manual processes are often appropriate for cases involving relatively 
small numbers of key custodians and identifiable issues. It is usually inefficient to collect 
information from ever)'' custodian, server, or other source of active data without making 
any initial effort to identify relevant information. With no means to triage the information 
and to filter out irrelevant ESI, the collection may be overbroad, with a great deal of 
irrelevant information aggregated into a central repository where it is then further 
processed and searched. 

There is a growing consensus that the proportionality principle must be applied in 
assessing prcscr\'ation issues. In Rimkus Consulting, the court noted that “[wjhether 
presentation or discover)' conduct is acceptable in a ca.se depends on what is reasonable, and 
tliat in turn depends on whether what was done — or not done — was proportional to that 
case and consistent with clearly established applicable standards.”**’ (emphasis in original). 
Similarly, the Seventh Circuit Pilot Program on E-Discovery (2009)**^ provides, in Principle 
2.04 (Scope of Preservation), that “eveiy party to litigation and its counsel are responsible 
for taking reasonable and proportionate steps to preserve relevant and discoverable ESI 
within its possession, custody or control.” 

To develop an appropriate process for a large organization, the responsible business 
and functional units, including legal, IT, and records management personnel, should be 
trained on the organization’s legal hold policies and practices and their responsibilities. 

Plans and protocols appropriate to the type of data and the manner in which it is 
maintained should be developed. Consultants and vendors can also play a valuable role by 
helping to design efficient and systemized processes tliat are executed by I'F personnel 
and/or consultants. For smaller cases, or for entities without internal resources, outside 
counsel may provide the services on a case-by -case basis and may be deeply involved in 
drafting the initial preserv'ation notices and in collecting documents and ESI. 

While the traditional role of counsel is to “inform the client of its duty to preserve 
potentially relevant documents in the client’s custody or control and of the possible 
consequences of failing to do so,”**^ .some decision.s hold that coun.sel also owes an 
independent duty'^ to actively supervise a party’s compliance with the duty to preserve."*^ In 
Zubulake the court w'ent further and suggested that “counsel must issue a ‘litigation hold’ 
at the outset of litigation ot whenever litigation is reasonably anticipated, communicate 
directly with the 'ke\' players,’ instruct all emplo)^es to produce electronic copies of their 
relevant active files,” and secure unique backup media that should be retained.**" 


41 2010 WL 64535.3 at *6 (S.D. Tex. Feb. 19, 2010). 

42 StvtN'i'H CjRcurr Eleci'ronic Discovery Piloj' Program {Oct. 2009) at 21, uvutiahU at 
htrp://\v\v\v.0ai.uscouns.Rov/Siaiement%20-%20Phase%20Oiie.p<il . 

43 Standard 10, .A3A CmL DISCOVERY STAND.ARDS (.^g. 2004) (“Tliis Standard is ... an admonition to counsel that it is 
counsels responsibilit)' to advise the client as to wliatever duty exists, to avoid spoliation issues.”) See Turner v. Hudson Transit 
LineSy 142 F.R.D. 68. /3 (S.D.N.Y. 1991) (the presen^iion obligation runs first to counsel, who has a duty to advise, with 
“corporate managers' liaving the responsibility'- to convey that information to the relevant employees). 

44 Phoenix Four, Inc. v. Strategic Resources Corp.. 2006 WL 1409413 (S.D.N.Yl May 23. 2006). 

45 229 F.R.D. 422 (S.D.N.Y. 2004), 

46 Counsel was not sanctioned for tlaeir preservation failures in Zubulake since a party on notice of its obligations 'acts at its own 
peril.” hi ar 434; cf. (ireen u Mc( Jend/m, 262 KR.D. 284, 290 (S.D.N.Y. 2009) (moncrary sancrions imposed on hmh cotinsel 
and clieiiL for faOure to iiislilute a timely hold). 
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The following Guidelines are intended to help organizations create legal hold 
procedures that are effective in preserving necessar)' information in a manner consistent 
with the requirements of the situation at hand. As with the triggers of the legal hold, there 
is no one-size-fits-all answer to implementing a legal hold. Rather, organizations must 
approach implementing a legal hold in light of the particular documents and information 
in their possession, the nature of the matter, and the culture of the organization. 

Guideline 6. The duty to preserve involves reasonable and good faith efforts, taken as 
soon as is practicable and applied proportionately, to identify and, as necessary, notify 
persons likely to have relevant information to preserve the information. 

After determining it has a duty to preserve, the organization should begin to 
identify information to be preserved. The obligation to preserve ESI requires reasonableness 
and good faith efforts, but it is “unreasonable to expect parties to take ever}’ conceivable 
step to presence all potentially relevant data.”^' The organization should consider the sources 
of information within its “possession, custody, and control”'’* that are likely to include 
relevant, unique information. 'The most obvious of these sources are those that the 
organization physically has in its possession or custody — for example, the file cabinets of 
documents in its office, the emails that reside on its servers located in its corporate 
headquarters — but also may include sources such as thumb drives, company furnished 
laptops, and PDAs used by employees for business purposes. 

Some sources of information under the control of third parties may also be 
deemed ro be within rhe control of the organization because of contractual or orher 
relationships. Examples include information held by outsourced service providers, storage 
facilities operators, and application service providers (ASPs).^^ With respect to those sources, 
the organization should consider providing appropriate notice concerning the need to 
preserve material that is likely to be relevant. 

In executing preseivation obligations, special attention should be paid, where 
necessary, to information that is held outside of the United States. Many such locations 
have laws that potentially conflict with United Sates discovery requirements. Such laws 
include those that limit the retention of certain types of information and those that limit 
the processing or transfer of information to the United States for discovery purposes. 

It must be noted that a mere delay in implementing a legal hold is not necessarily 
fatal. In Rahman v. The Smith drWollensky Restaurant Groups the court concluded that 
“even assuming there was, in fact, no litigation hold” until late in the litigation, the plaintiff 
had failed to establish that there was “any gap” in production which was ‘‘attributable to the 


47 See Principle 5, Tuh SiiDONA Principles (2d ed. 2007). 

48 See Fed. R. Civ. P. 34 and its state equivaleots; see also In re NIL, Inc., Sec. Litig., 244 F.R.U. 179 (S.U.N.Y. 2007) (part)' had 
access to records held by third party)- 

49 Notably, the advent of "cloud computing” will, over time, likely increase the number of organirarions tising third parries to 
host, manage, store, and retrieve electronic information in tire course of business. 

50 See, e.g.. The European Directive 95/46/EC (the “Directive’ ), effective October 1998. The Directive governs the processing 
and use of personal data for all EU Member States, and identifies ey^t data protection principles. These include the principle 
tliat personal data shall not be kept for lor^er tlian is necessary fijr tlie purposes for wliicli it is processed and the principle 
that personal data shall not be transferred to a country or territory outside the EU, unless that country' or territory ensures an 
‘adequate ’ level of protection for the rights and freedom of data subjects in relation to the processing of personal data. At this 
time, die United States is not considered by the EU to ensure an ‘adequate” level of protection and data may be transferred 
only if the transfer meets a particular cscccption found in the Directive or if certain steps arc taken to qualify for the European 
Cominiisioiis Safe Harbor sLalus or to adopt the European Commissions model conlracLual clauses for Data Transfer and 
Data Processing or Binding Corporate Rules. One exception to die Directive diat may apply in certain cases is when the 
transfer is required for rhe evercisc ordetense of legal claims. 

2009 WI 77.3344 (S.D.N.Y, Mar. 18, 2009). 


51 
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failure to institute [a] litigation hold at an earlier date.'’” The test is what was reasonable 
under the circumstances, with an eye towards tlie ultimate end goal (e.g., whether relevant 
information was preserved). Thus, there is no per se ncghgcnce rule and if the organization 
otherwise preserved the information then there is no violation of the duty to preserve.^' 

ILLUSTRATION 

Illustration u Strummer Holdings is a large corporation that sends many of its historic 
documents to an offsite storage facility managed by Jones Storage. Typically, documents 
older than five years are sent to Jones Storage. At all times, Strummer Holdings retains all 
legal rights with respect to the documents, and has the right to require their return from 
Jones Storage at any time. Jones Storage has standing instructions from Strummer 
Holdings to automatically destroy certain documents when they are 10 years old. 

Strummer Holdings reasonably anticipates litigation relating to events that occurred nine 
years ago such that its preservation obligations are triggered. If Strummer Holdings does 
not take steps to ensure that the relevant documents it has stored at Jones Storage (if any) 
are preserved, Strummer Holdings may he subject to .sanctions for spoliation if any 
relevant documents are destroyed. 

Guideline 7. Factors that may be considered in determining the scope of information 
that should be preserved Include the nature of the issues raised in the matter, the 
accessibility of the information, the probative value of the information, and the relative 
burdens and costs of the preservation effort. 

Executing preservation obligations typically involves an initial focus on documents 
and ESI available in accessible or “active" sources. Rule 26(f) provides parties in litigation 
with the opportunity at the “meet and confer” stage to discuss and evaluate potential 
discovery and agree on a reasonable preservation scope. The emphasis in the Rules is on 
cooperative action, as promoted hy The Sedona Conference* Cooperation Proclamation.^'^ 
Parties are admonished to pay particular attention “to [maintainingj the balance between 
the competing needs to preserve relevant evidence and to continue routine operations 
critical to ongoing activities.”^' 

Unfortunately, it is not always feasible to secure prior agreement on preservation 
steps to be undertaken.^" This is patticularly true when preservation decisions must be made 
in the pre-litigation context, but it also is a problem after commencement of litigation. 
Parties are often in the position of having to make unilateral preservation decisions based 
on their best judgment. 

Ihere are numerous factors to be weighed in determining the scope of a particular 
hold. Some factors include the cost to preserve and potentially restore information; the 
number of individual custodians involved in the matter; the type of information involved; 
and whether the hold is on active data, historical data, or future data because the litigation 


52 Id. at *6 & n. 9 {emphasizing that the proof is <lirected at the destruction of relevant evidence, not, per se, institution of a 
legal hold,). 

Rimkiis Co/isulling Grp. v. Cammaraia. 2010 U.S. Dist. LEXIS 1457.3 {S.D. Tex. Feb. 19. 2010); cf. Pemian Comm. v. Banc of 
Am. Sec.. LLC, 2010 WL 184312 (S.D.N.Y. Jan. 15, 2010). 

54 The Sedona Conference,' The SEDON,^.CoNrERENCE Journal* StTPPLQ^ENT, 10 Sedona Cone, J, 331 {Fall2009) 
(calling for cooperative action by participants in relation to die discot'ery process). 

55 hED- R. CEv". P. 26, Committee Note, .Subdivision (f) (2006). 

56 Keiiiieih J. Withers, "Ephemeral Data” and the Duty Tu Preserve Discoverable EUcironiially Stored Information. 37 U. BaLT. L. 
Rev. 349- 377 (Spring 2008) {“By the time the parties sit down at die Rule 26(f) conference, the preservation issues 
surrounding ephemeral data may be moot and the fate of the responding party may already he sealed, if sanctions are later 
found to be warraiiled.”} 
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involves future or ongoing business activities. The court in Zubuldke TV indicated that a 
“party or anticipated party must retain all relevant documents (but not multiple identical 
copies) in existence at the time the duty to preserve attaches, and any relevant documents 
created thereafter/’^’ The court also explained that ‘‘[i]n recognition of the fact that there are 
many ways to manage electronic data, litigants are free to choose how this task is 
accomplished.”^* 

Another key factor involves the accessibility of the information, especially when 
ESI is involved. While “[a] party’s identification of sources of ESI as not reasonably 
accessible does not relieve the party of its common-law or statutoty duties to preser\^e 
evidence, this observation should be read in conjunction with Rule 37(e), which provides 
that where data is lost as a result of good-faith, routine operations of electronic systems, no 
sanctions under the Federal Rules may be Ievied7°The Sedona Conference’ Commentary on 
Preservation-, Management and Identification of Sources of Injormation That Are Not 
Reasonably AccessiblZ^ suggests that in the absence of agreement, it is often “reasonable to 
decline to preser\'^e” inaccessible sources if the party concludes that the “burdens and costs 
of preser\'ation are disproportionate to the potential value of the source of data.”“ 

For example, Zubulake TV, also concluded that “as a general rule,”^^ a “litigation 
hold does not apply to inaccessible backup tapes” which “may continue to be recycled.” It 
also estabhshed an exception when the producing party could identify “the tapes storing the 
documents of ‘key players’.”^ The Sedona Principles are in accord with this view.^^ Principle 
8^ also cautions against the assumption that there is an automatic need to preserve backup 
media, llius, in Escobar v. City of Houston^' the fact that other relevant information had 
been preserved and was available mitigated concern about the failure to preserve audio 
rapes. Notably, the reasoning behind the general rule excluding inaccessible data (such as 
back up tapes) from preseivation is not based simply on costs as the expense of saving a 
tape in isolation is relatively slight, but instead it is based upon a broader view of the need 
for preservation in the context of other sources of evidence and also balanced against the 
ultimate cx^.st of later restoring data .sources and culling them for particular content. 

Likewise, transient or ephemeral data that is not kept in the ordinary course of 
business and that the organization may have no means to preserve may not need to be 
preserved. In Columbia Pictures v. Bunnell,^ a court refused to find a duty to preserve 
information temporarily stored in RAM where the producing party had no reason to 


57 770 RK.D. 717, 7,18 (S.D.N.Y. 7003). 

58 The coui't gave as aii example, the retention of “all tlien-existii^ backup tapes for die relevant personnel (if such tapes store 
data by individual or the contents can be identified in good &ltk and dirougk reasonable effort),’ and noted diat the party 
cotild “catalog any later-created docaimenrs in a separate electronic file.” Id. at 718. 

59 Fed. R. P. 26. Committee Note, Subdivision (b)(2) (2006). 

60 Ohon V. .Sa.y, 2010 WL 2639853 at *2 (E.D. Wis. June 25, 2010). 

61 10 Sedona Cone. J. 281 (2009) (in determiniiLg axx:essibiliT:>', a combination of “media based factors ” and “data complexity 
factors should be used); copy also available at http:/7www. tliesedoDaconference.org . 

62 Id. {proposing a “decision tree” form of analysis under vrfiich the burdens and costs of accessing and preserving are balanced 
against the “reasonably anticipated need and significance of the information”). 

63 220 r.R.D. 212 at 217, n. 22. 

64 770 RR.D. 717 at 71 8, 770. n. 17 (“Litigants arc now on notice, at least in this court, that [key playcrj backup rapes “miLsr 

be preserved”). See also Pension Camm. v. Bank of Am. Sec, LLC, 2010 ’SXT. 184312 at *27 (S.D.N.Y. Jan. 15, 2010) ("I am 
not requiring that < 7 // backup tapes must be preserved. Radier, if such tapes are the sole source of relevant information (e.g., the 
active files of Icey players are no longer available), then such backup tapes should be segregated and preserved. When accessible 
data satisfies die requirement to search for and produce relevant information, there is no need to save or search backup 
tapes.”); Forest v. Cameo, 2009 998402 (E.D. Mich. Apr. 14, 2009) (announcing proceedings limited to assessing 

Zubulake exception on delayed decision ro cease recgx;hiu( badtup media). 

65 Comment 5-h., The Sedona PRINCIPLES (2d ed. 2007) (“[ajbsent specific circumstances, preservation obligations should not 
extend to disaster recovery backup tapes created in the ordinary course of business.”) 

66 CommeiiL 8.a., The Sedow. PRINCIPLES (2d ed. 2007)l (“The mere suspidon that a source may coiilain poLeiuially relevaiil 
information is not sufficient to demand [its] pieser\'ation.”) 

67 7007 WL 7,900581 (S.D. Tex. Sepr. 7.9, 7.007). 

68 2007 WL 2080419 at *.3-6 (C.D. Cal. May 29, 2007), motim to revietv denied, 245 F.R.D. 443 (2007). 
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anticipate that it would be sought and the requesting party first asserted a duty to preserve 
in a motion for sanctions.'^ Absent a special showing of need, Principle 9 of The Sedona 
Principles suggests that it is not ordinarily required to ‘‘prcscn'c, review, or produce deleted, 
shadowed, fragmented, or residual [ESI] ” Similarly, many organizations have made a good 
faith decision to not retain information such as instant messaging, chats, or voicemail 
messages in the ordinary course of business so that, absent compelhng circumstance or an 
order of the court, there should be no expectation of preserving and producing information 
from such sources. 

Parties sometimes seek to compel creation of a “mirror image” of hard drives to 
preserve data pending forensic examinations.^ As part of the 2006 Amendments, the right 
to “test or sample” with refetence to ESI was added to Rule 34(a). That amendment does 
not, however, create a “routine right of direct access” for such purposes. Instead, such 
access is granted on a proper showing and perhaps with certain defined conditions. 

In some cases, parties may wish to affirmatwely create “snapshots” of data as a 
defensive measure.''^ For example, the ability to access the hard drives of laptops issued to key 
employees upon their departure may be useful if it is the sole source of deleted information.’^ 

If there are many custodians or if there is ongoing business information subject to 
the legal hold, collecting data at the outset of the legal hold may not be feasible. 

Sequestering the data can be disruptive to the business or technically unworkable in such 
circumstances. As a result, it is important to distinguish between preser\mg information 
and collecting and sequestering it. 

If collecting data at an initial stage is not w'arranted, reasonable, or feasible, 
communications and monitoring processes become mote important. It is critical that 
recipients of hold notices understand their duty to preseive information and how to meet 
tliat duty. 'Ifaining sessions on legal hold compliance can be a useful tool to foster the 
effectiveness of legal holds. 

Guideline 8. In circumstances where issuing a legal hold notice is appropriate, such a 
notice is most effective when the organization identifies the custodians and data 
stewards most likely to have relevant information, and when the notice: 

(a) Communicates in a manner that assists persons in taking actions that are, in 

good faith, intended to be effective 

(b) Is in an appropriate form, which may be written 


69 The m^istrate juc^e held that "ihe defendants failuxe to retain the servet lo{» data in RAhl was based on a pood faith belief 
that preservation of data temporarily stored only in RAh-l was not l^ally required ’ because, inter alia, there had been ‘ no 
specific request by the defendants to preserve server log data present solely in RALl” Id. at *14. 

70 Bank of Mongolia v. M&P Global Fin. Servs., 238 ER,D. 314 (S.D. Fla, 2009) (expert appointed to “retrieve any deleted 
responsive files ” in light of production of re^onsive documents from third party sources). 

71 Fr.T). R. (Tv". P. 34. (iommiTtce Note, .Subdivision (a) (2006). 

72 See id., and Covad Communkaiiom v. Reivnet, hu., 258 F.R,D. 5 (D.D.C. 2009} where the court ordered forensic imaging of 
email servers for purposes of “presers’ing information as it currently exists.” 

73 It should be noted that forensic colleaion is not, nor should it be, the de&ulc method of collection and preser\’ation. Instead, 
the duty to collect and preserve forensically only arises if; 1) the facts known to tlie preserving party or which the party should 
reasonably' know would establish the need; or. 2) the requesting party has specifically requested it and the producing party has 
either agreed or notified the requestir^ party upon receiving the request that it will not comply, at which point the requesting 
party seeks iudicial inters'ention an obtains an order compellii^ sucdi preservation and collection. See Comment 8.c., The 
.Seexdna PRINCiruiS (2d cd. 2007) (“While, [forensic data acquisirionj is clearly appropriate in some circumstances, it should 
not be required unless exceptional circuiiisLauces warianl the extraordinary cost and burden;” also iiolii^ the need for careful 
protocols to address such collections). 

74 See, e.g., Cache La PonAre Fee.d^ v Land. (YLakes, supra, 2.44 RR.D. 614 (D. ('olo. 2007) (failure to refrain from “expunging” 
hard drives of former key employees sanctioned where backup tapes were no longer available for use in seeking deleted email). 
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Provides information on how preservation is to be undertaken 
Is periodically reviewed, and., when necessary, reissued in either its original or 
an amended form, and 

Addresses features of relevant information systems that may prevent retention 
of potentially discoverable information. 

When designing a legal hold it is particularly important that it be understandable 
by different groups within an organization. Counsel should review relevant pleadings or 
other documents and then describe the litigation in a way that will be understood by those 
with responsibility for preserving documents. 

The initial and subsequent hold notices and reminders should describe the matter at 
issue, provide specific, examples of the types of information at issue, identify potential sources 
of information, and inform recipients of their legal obligations to preserve information, and 
include reference to the potential consequences to the individual and the organization of 
nonc.ompliance.^^ It should be in a form, which may include email, written hard copy or, in 
some cases, oral notice, which is appropriate to the circumstances. The notice should also 
inform recipients whom they should contact if they have questions or need additional 
information. Again, each case must be evaluated based on its own individual facts and a 
presemtion notice adapted to conform to the facts and circumstances unique to that case. 

Because of the distributed nature of ESI, it may be appropriate to communicate a 
legal hold notice not only to relevant data-generating or -receiving custodians, but also to 
appropriate data stewards, records management personnel, information technology (IT) 
personnel, and other potentially Imowledgeable personnel. 

Organizations should consider requiring confirmations of compliance with such 
hold notices as a means of verifying that recipients understand their preservation duties 
and obligations. See Guideline 10. Appropriate responses to hold notices and the 
organizations expectations for compliance with them should be included in organizations 
compliance programs. 

Importantly, while the use of a written legal hold is often appropriate, it is simply 
one method of executing presen'-ation obligations, not the only one. An organization should 
consider whether a written notice is necessary to effectively implement the hold and 
preserve the requisite information. In many instances, a written notice may not be neccssar)' 
and, in fact, may be an encumbrance or .source of confusion. Example,s include siruarion.s in 
which sources of likely relevant information are sub ject to retention for sufficiently long 
periods pursuant to the organizations information management or record retention policy 
such that they will be held without a formal legal hold for the duration of the litigation. In 
addition, there may be situations in which sources of relevant information can be 
immediately secured without requiring preservation actions by employees. A read-only 
s)'stem of record for all pertinent research-and-development and product-quality 
information harne.ssed by a document management system would be one such example. 

1 here are other circumstances where the collection of information prior to any notice may 
be prudent in light of the risk that a custodian is the subject of the investigation or 
litigation and there is reason to believe that he or she might take steps to delete or destroy 
relevant information if aware of the circumstances. 


2010 

(c) 

(d) 

(e) 


75 The organization “must inform its officers and. employees of the actual or anticipated litigation, and identify for them the 

kinds of documenrs rhar arc rhoiighr to be relevant to it.” Samtur^ HUctnmici ('o., LtfL, v. Ramhtu, Inc.. 439 K Supp. ?d 574, 
565 {E.D, Va. 2006), 
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ILLUSTRATIONS 

Illustration i: Lydon Enterprises obtains information that makes it reasonably anticipate 
litigation. Lydon Enterprises issues a WTitten Ic^al hold notice to certain of its employees. 
The document clearly identifies the recipients of the notice and explains in easily 
understandable terms which documents fall within the scope of the employees' preservation 
duties. The notice also explains how employees are expected to gather and preserve relevant 
documents. Whenever new information is obtained regatding the litigation that could affect 
the scope of the legal hold, in-house counsel for Lydon Enterprises reviews the notice. The 
notice is revised and reissued as necessary, and a periodic reminder is issued to all employees 
with preservation obligations. Compliance with the notice is regularly evaluated. This legal 
hold is likely to be considered effective or reasonable. 

Illustration ii: Jones, Inc., obtains information that makes it reasonably anticipate 
litigation. In-house counsel for Jones identifies 40 people who she thinks might have 
relevant documents and instructs her sccrctaiy' ro call them and tell them to hold onto any 
documents relevant to the potential lirigarion, which .she de.scribes in general terms. The 
secretaty calls the employees, but is unable to answer many of their questions. In-house 
counsel does not follow up on any of the employee questions. No written hold notice is 
ever issued. Litigation does not actually occur until 18 months later; at that point, in-house 
counsel begins collecting the relevant documents. This approach may or may not be 
effective, depending upon the circumstances, including the prejudice, if any, caused by the 
failure to issue a legal hold. 

Illustration in: Qualum Industries owns various properties, completes its financial 
ac.coimting for 2008, and files its tax returns. Under its record retention policy and 
supporting schedules, tax-related papers are held for five years or until that tax years audit is 
complete (whichever occurs later), and documentation supporting its financial repons are 
held for eight years. In 2010, Qualum was audited by the IRS, and questions were raised 
about Qualums valuation of certain of its properties, but no litigation was filed. If Qualum 
reasonably concludes that the information needed to respond to questions during the audit 
are being retained pursuant to the company’s infotmarion management and retention 
policy, Qualum need not issue a formal legal hold. If, however, litigation is later filed — 
either by the government or by Qualum for a refund after an adverse agency determination, 
and it is reasonably likely thar information beyond the parameters of the retained records 
may be necessar)'- to addre.ss claims or defenses in the action, Qualum would then be well- 
advised to issue a legal hold. 

Guideline 9. An organization should consider documenting the legal hold policy and, 
when appropriate, the process of implementing the hold in a specific case, considering 
that both the policy and the process may be subject to scrutiny by opposing parties 
and review by the court. 

An organization should consider documenting both rhe legal hold policy and, 
when appropriate, the steps taken to ensure the effective implementation of specific holds. 
Considering issues regarding work product and attorney-chent privilege, the documentation 
need not disclose strategy or legal analysis. However, sufficient documentation should be 
included to demon.strate to oppo.sing parties and the court that the legal hold was 
implemented in a reasonable, consistent, and good faith manner should there be a need to 
defend the process. In most cases, the process of issuing and implementing the legal hold 
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and following up to presence the data will provide sufficient documentation. If 
documentation of the legal hold process is deemed appropriate, it may include: 

♦ The date and by whom the hold was initiated and possibly the triggering event 

♦ The initial scope of information, custodians, sources, and systems involved 

♦ Subsequent scope changes as new custodians or data are identified or initial sources 
are eliminated, and 

♦ Notices and reminders sent, confirmations of compliance received (if any), and 
handling of exceptions. 

In addition, in certain cases it may be appropriate to further document the process 
of how a specific legal hold was implemented. Examples may include: 

♦ Description as to the collection protocol, persons contacted, and the date 
information was collected 

♦ Notes (at least as to procedural matters) from any interviews conducted with 
employees to determine additional sources of information, and 

♦ Master list of custodians, data stewards, and systems involved in the preservation 
effort. 

While it may never be necessaiy to disclose this information, or disclosure may be 
made only to the court in camera to preserve privileged legal advice and work product 
information, the availabilit)' of documentation will preserve the option of the patty to 
disclose the information in the event a challenge to the preservation efforts is raised and 
may provide a valuable resource when responding to discovery requests. 

One reason to document the legal hold process and the implementation of it is to 
help avoid possible sanctions for the loss of relevant information. It can be very difficult for 
organizations to implement the legal hold and suspend or terminate routine operations of 
their large information systems to preserve relevant information before that information is 
deleted or overwritten in the normal course of operations. 

Sanctions may be avoided under the Federal Rules if an organization can show 
that the information was lost by the routine operation of the information systems before 
a legal hold was instituted. Rule 37(e) provides that “absent exceptional circumstances, a 
court may not impose sanctions under these rules on a party fot failing to provide ESI 
lost as a result of routine, good-faith operation of an electronic information system.’' 
Thus, while the Rule ’’does not set preservation obligations,” it does tell judges that a 
spoliation claim involving ESI “cannot be analyzed in the same w'ay as similar claims 
involving static information.”’** 

Effective invocation of Rule 37(e) wiH require parties, as part of their legal hold 
implementation, to take good faith steps to suspend ordinary destruction processes or auto- 


76 Lee H. Rosenilial, A Fetv Thoughts on Electrimic Discoverj After December 1, 2006, 116 Yale L. J. 167. 174 (Supp. 2006). 
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delete functionality of systemsT There is a split in authority, however, on the issue of 
whether the existence of a preservation obligation per se excludes the application of 
Rule 37(c). 

Accordingly, effective use of Rule 37(e) places a premium on the use of the legal 
hold process, which may include the ability to communicate such holds promptly and 
repeatedly and to monitor compliance with them. Without a defined process, the safe 
harbor will be difficult to invoke and may offer little safety at all. 

Guideline 10. Compliance with a legal hold should be regularly monitored. 

Organizations should develop ways to regularly monitor a legal hold to ensure 
compliance. Some tools to accomplish this may include requiring ongoing certifications 
from custodians and data stewards, negative consequences for noncompliance, and audit 
and sampling procedures. Organizations may also consider employing technological tools, 
such as automated solutions and dedicated “legal hold” servers to facilitate and track 
employee compliance. 

Organizations could also consider designating one or more individuals within the 
legal department to be responsible for issuing the legal hold notice, answering employee 
questions, and ensuring ongoing compliance with the notice. For smaller companies, 
outside counsel may be retained to perform this oversight function. 

The effort to ensure compliance by affected employees is an ongoing process 
throughout litigation. This may include distributing periodic reminders of the legal hold 
and requiring employee confirmations, as well as issuing updated legal hold notices 
reflecting developments in the litigation itself or changes in the scope of the legal hold. As 
the number of custodians ot other recommended recipients of the legal hold notice 
changes, it is important that the organization ensure that the expanded list of recommended 
recipients receives proper notification. Additional or revised notices should be promptly 
issued to persons w'ho are added to the distribution.'* 

The argument is sometimes made that reliance on individuals to comply with 
preseiTation notices is unreasonable.^ For example, a special master in a case involving a 
massive legal hold questioned the efficacy of preservation requirements that relied on 
recipients to move emails to avoid automatic deletion,®” Another court expressed the view 
that “it is not sufficient ro notify all employees of legal hold and expect that the party will 
tlien retain and produce all relevant information.”*’ in Pension Committee,^' tlie same court 
noted that “not every employee will require hands-on supervision from an attorney [but] 
attorney oversight of the process, including the ability to review, sample, or spot-check the 
collection efforts is important.”*-^ 


77 ('.ompavf, c.g., K(^H Sfrvs. i'. 7009 WI. 771660T at*'T (W.D. Ky- July 77, 7.009) (oral insrnicrion ro riolorc software 

that ntiglit evidence violation of law “falls beyond, die scope of ‘routine, good fiiitli operation’” of Rule .17(e)) ivilh 
Southeastern Mechankal Servs. v. Broeiy, 2009 ’'STL 2242395 at *3 (M.D. Fli. July 24, 2009) (declining to impose sanctions 
where losses covered were not intentionally caused in bad faith). Cf. remarks of Judge Shira Scheindlin, Panel Discussion, 
Sanclions in EUclronk l^iscove/y Cases: Views from the Judges, 78 FORDHAKt L. Rev. 1, 30-31 (Oct. 2009) (‘‘[Rule 37(e)] says if 
you don’t put in a litigation hold when you should there's going to be no excuse if you lose information, j. 

78 This parallels Guideline 8. Illustration i, on communicadng changes in the scope of the legal hold. 

79 Treppelv. Biovail ("TreppelV"), 249 ER-D- HI, 115-H8 (S.D.N.Y. 2008) (noting inadequacies of mere notification to 
cmplovccs of a legal hold). 

80 In re Intel, 258 F.R.D, 280 (D, Del. 2008). 

81 Zubulake V( supra, 229 P.R.D. 422 at 432 (S.D.N.Y. 2004). 

87 7010 NXd. 184317{S.n.N.Y. Jan. 15,7010). 

83 Id. at n. 68. 
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However, in most cases, a carefiil combination of notification, collection, and 
individual action should enable parties to rely on die good faith actions of their employees. 
In an analogous context in Concord Boat v. BrunswickC^ the coun held that “[t]he fact that 
Defendant allowed individual employees to use discretion whether to retain e-mail is simply 
not indicative of bad faith.” 

If the legal hold applies to information created on a going-forward basis and 
pertains to a matter that represents substantial benefits or risks to an organization, the 
organization may wish to consider alternative means of auditing compliance. For 
example, the process could include a certification requirement that must be signed by the 
person responding to the legal hold. For holds involving ongoing business activities and 
future data, organizations may consider a periodic certification program to ensure 
ongoing compliance. 

Guideline 11. Any legal hold policy, procedure, or practice should include provisions 
for releasing the hold upon the termination of the matter at issue so that the 
organization can adhere to policies for managing information through its useful 
lifecyede in the absence of a legal hold. 

An organization creating a legal hold process should include procedures for 
releasing the holds once that organization is no longer obligated to preserve the information 
that was subject to a legal hold. These release procedures should include a process for 
conducting a custodian and data cross check so the organization can determine whether the 
information to be released is subject to any other ongoing preservation obligations. 
Organizations may consider using automation software that can perform custodian, system, 
and data cross checking and provide for efficient legal hold management. 

When the organization is satisfied that the information is not subject to other 
preservation obligations, notice that the hold has been terminated should be provided to 
the recipients of the original notice (and any modifications or updated notices), and to 
records management, IT, and other relevant personnel, as well as any third parties notified 
of their obligation to preserve. Organizations may wish to conduct periodic audits to ensure 
that information no longer subject to preserv'ation obligations is not unnecessarily retained 
and is being appropriately disposed of in accordance with the organization’s records and 
information management policy^. 


84 1997 WI 33352759 at '6 (E.D. Ark. Aug. 29, 1997). 
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haw Ihmi tlrufMRniiwith lh<*c<(m|4«:xHlr« 
lain lem ii/hUiMU AMO. luIrtlWIihcKifiUth 
(UwKVrry 'rho*w||K.iiV«ry •in«.ft<tinent»‘iii()H> 
l etter <ii KuIm «l CMI 1'rtH.wlure (^'rtlerAl Kiikr^] 
lintk vlleit (n Orvemiter ^Ince then. 27 
Miate<i huWNKtiqittralMt wiflieliifm nl the iMler&l 
e-tllec'ivrry rule« inlKthdrilvjlctAjrt pnHetJare. 
Wlillr « Yne (iqKtNI'nert ml u 4irt* an- clfcctivoly 
mliiuUie ru hi * 4n LtmluniUtA vsllh the ra[4illy- 
eVi'lvinit Ualy ii| caw law a(iiilyln)| ihvm — li> 
I'ifnirol Ihe btnt 4iHl iNJOltut >4 e<tiK«wry.many 
itihera era UiklnK )<• rr«li/e lh» (nil jtittmllal i4 
Ihe new fimvltltiftt A* • rwuU , In titnie Lun. 
even t I«ni|iluni |Mrtle« aixi ttiiinael itmllhlir 
lo vtruMie With tilank wilume« <>( in('>rmiiii»<] 
creaietl ly ciirMinu<<u<lY>evti4vin)f IvelirvnliiRlea 
Ihe nr^uUln){ IrusIraUtm haa ^iven rHe In wime 
i|uarier« In calb> Inr ytri more amendments to 
(he rederal Kulev funkulariy In the area* <i| 
|im««fVtttKin, (ffteluitlon and saniilons 
F<ir eumple. the American Collr^r ttl Trial 
l.awyera Taek Ftirce iin {>iscoVery aliil ihe 
liHUituie li>r Ihe AilvMicemcnt «i| ihe American 
l.eitel .Hyeietn have reL-untmended radical 
llmllallont <>n ilUcovery 1he»* tui^esllim* 
Itivlude curim !«• limit the «c(i|ie. iy|>e. source, 
ami llmelalile iW Ihe dlecovrry priiceta. Umllt 
nn Ihe numiter til inierrti)(dtufle» nr deiNMlIlon 
hours aoiliAher ma|<ir changes. The tNscovery 
.Suhctimmiiiee <4 the Civil Rules Advihory 

ARIAM A t TAOt f n s o tTunapmg pormrr df MNi»i 9 (Vkl mar 
orthrArmVe-^MMerypucrav WohotermanatAmery 
boanh fofs*yentt-<iaiviiny 'ttw* lanK' urtudmQ The 
SwlonaCpMVwxemerMiloneilhrAnn. HtNKT I KtL^TON 
H wrUor eoumW at MiHmg and a mamher e/ rhe Army 
e-UiK’ovNyi'omminw 



Cttnimitiee i« actively i-oiiaidvring ihwe i«>una 
latl has 'reached no ctatclualnn on whcHher rule 
lUnmiltnelitK would he a (irtnluctlVe Way" ol 
dealing with vunvni ctirtcema ' 

These calla hir lunilutnenlul rules ihatiges are 
ctaning al a Mine when leiWal and stale courts 
have iRstiluleti a hroad rimge <4 iircgrams and 
measures to rerluce ihe coal and huriten <4 
eleilfunlL illscinrery thn<mb more etledjve use 
r4 the ctirrrnr rules, .luiite lotirls have issuatl 
recomownileilexJtscovery pruloctils. while otlwrs 
have lAslllulRt! manilalory iirocedurtm. srane 
|u4icJsl a|i|irtHC'hes Include court supervtston 
Inxii the ••ulsel. others only when the iiailies 
request the cuurt’s liivolvemeni N«<lalily. 
certain jurlsrtlcUom have also liislilulnl s|«sial 
esUscowrYlrflot (rrograins 


IWo Imslc ptlncl|des underlie all of these 
approaches First. Ihe key In L'unlrolting 
eallMoVcry cosIa and mililliil/lng tiUpuIrs Is 
ccKJlwralion and lrans|Mreiicy liciween the 
iMriln early in Ihe d|sct«very 1'ria.ess Setonil. 
Ihe current rules, inilmtlng Ihe Te*lrral Rules, 
provide a sound (raptewi >rk in whi« h i<sf|wrail<4i 
and tralieiurelky can alHt should Ite achieved bl 
lac'l, sfette courts ore utlR/lng Ihe current ruWs 
lii move (rum a |»aclllon ol *encoura|{ln)(' eariy 
inhrrmAllon exchange lo reriuinng il under Ihmal 
■4 sancUi «is hir lal hire to cooperate in discovery,^ 
rh«*ugh some *4 ihese touM initiAilves have 
poiven suL'cesuhiL others are l)a< rec ml ly enaclrtl 
to haVeyteliNl resuRs. and •4hers air still In Ihe 
development or |iro|x»sal phase t.kitll more ol 
Ihaaeitfograms ;ire ImiUrmenlnlanrllhalr neaiNs 
syslemallcally evaluated any slgnlllcanl ride 
champ* would l» pretnalurr and quite isMslMy 
counter-|iroduc'tlve ' 

Pilot Program Principles 

nw most ck Mlywmc'hed e< Use • iwry pn npum 
If thehevmih Circuit TDectmnlc Ikstovery hl<4 
I'rtigram (Ihlnl Program I. which places great 
emphasis on early and cooirerallVe exchange 
•4 tnlormatlon. Reci>gnlring c<ei|>erailon as a 
■lesirerl outcome for liliganis and jmlges. tlw 
gtial i4 Ihe Ptkil l'ro({r<u» was *ni4 |usl lo call 
lor 1 ooperalioA hut also lo rncenrivrsc* ihe 
couiwrative <31 lunge- 4 mlormalton on eMdence 
lueservallon and discovery * 

The {irincli4es ailo)ited liy Ihe Pllul l'n>gnun 
(Principles) (irsl arlKutale the overiKling 
lmt»riunce ol crsfperalke) and |iro|e>rtlonalliy in 
.iJ]|tha«>esi4<lisciiverY. andlhRries(alilKhs|i«rific 
pnicwlurrs h>r the lm|4enicnl^|on >4 these goak 
The Prim l|4es (mrviile Sfrec Ac guidance In Ihe 
form i4eA4tn|4ni«)r*<let4iilt |sM4llons,’ lheuse«4 
'preservaUimMlers.* imgesterlmHlveptloAeslo 
ktenllty and cuUetecInmlially-sInmd informutliar 
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(“''i) >' rpvitfw c'j rl ji!) 'jLtin md the rf qn r-<! 
scone ot preservation. 

r ii evcimplr- Pn'i' iple ■' i4srt-. aveiy '•pe.iti^ 
(’Haul* pnMtii n vi'h leqa' 1 1 ‘ netadatj and 
>tli-rdif'i. LiiHi p> ^ei VC data !n 'm ''t dala 
t\-i]L!ii' 'e\lta Kiirjtvric r-s vatr m nea^ i(c' 
n tu'-edmlh- id}nii\L ai it >Hiusnc">(e^ 
deleted data, ephemeral data, and data in metadata 
helds tnal are tre(|Lienllv updated autcmaticallv't 
<. te ['t' '■um liveyn t d si a r- aiil-^ and any pjrtv 
imendir.y to seek such data is rec| Lined to raise 
the issue as soon as nraclicable. 

The nrinciples luriner retjuire anv dispute 
tei-,a I nj rhe ' le' ua \ d [ e'-^ivo. n n *ie 
discussed first bv the parties and. if not resolved, 
raised promyitiy with the court. Potential 
Cl n^^du^^ncv- 1 'I n n-c rplia-t^e pi i\id,; 
ir.eaninijfu!; incentives: under the Pilot Program, 
i' .|.vitv foils f dl'idc 1 > th . 'Jie,cn vli 'O uispule 
fi-iiievi ik. d o'-ks w a\c! I lalli lams a dHen-ec 
I m. i^mihij ' 1 diu ti n ,il that i 1 <u ' hindi\ tiU 
i'nn(ipl'''inphdsi/f-p{d ii;( ii> ‘t uint, ih it itidfi s 
<u >rnr\s ond r orh^s in u d t oi to lOi m nv ' n*- 
H Kv mr rules and thf P'liuiiik so, the] ri'^ii im 
-hiaijd' Miisu f (ill diom pilin' it i n ifier^dbv 
b ‘seloiiaCn [-•t'-r'ea'd idler nj^finirdduli ^ 
m regarding e-discovery issues. 

Importantlv. the Principles contemplate 
sanctions ayainst a narly that tails to participate 
a' ’ I ipeialt in H' "d a th m ih- m-tt aid 
c miei p 'cec-V-hen ii-.|)iles iseeici fnitv 
Is te juiied t' a' p I nl an --'1 ^^i \r-iv li M'-un ti 
attr-rd meeting'' c irfeiem e' cndc ij!*heoins,c 
on the issue. 

The Results So Far 

In Phase One of the I’iiot Program, the 
i’riiU'iples were Inipieiiiented over a six mcnth 
period. .Surveyed after the completion o? Phase 
(due, participating judges overwhelmingly fi aind 
the Principles promoted cooperation between 
adversaries and increased attorney knowledge 
of e-discovery issues and procedures.'* Over 80 
percent of the judges said the Principles reduced 
tile number of discovery ilisi'iutes Virought before 
the court. The judges unanimously found the 
invoivement of e-dlscovery liaisons resulted in 
a more efficient discovery process. 

Taking an iterative approacn, feedback for 
Phase (.'ne provided the basis for Phase Two of the 
Pilot Program.'' Notably, certain suggestion items 
in the Principles were changed to reijuiremer.ts 
in Phase Two. Princ'ple 2 . 01 , governing the meet 
and confer process, initially listed issues “to be 
considered for discussion," and now provides the 
enumerated subjects are ‘'[ajmong the issues to 


be discussed.” Forrnerly, the Principles stated 
that disputes “will be resolved more efficiently” 
if counsel understands a client’s data storage 
and retrieval systems prior to the meet and 
confer; they now repuire that “atti'rneys for 
each pa.rty shall review and understand” their 
client’s systems prior to the initial meeting. The 
Principles also have been revised to re(|uire 
parties to confer on the method of producticm 
of certain types of F..SL These revisions, among 
others, are intended to further incentivi/e the 
parties to focus on difficult F..S! issues early in 
discovery. The Final Report on Phase Two of the 
Pilot Program is clue in May 2012 . 


The most closely watched e- 
discovery program is the Seventh 
Circuit Electronic Discovery Pilot 
Program, which places great em- 
phasis on early and cooperative 
exchange of information. 


E-Discovery in the Southern District 

Aiidiher noteworthv and oromismg ininative 
li i- ' een 1 1 mi he ! n 1 r S I itl ' 111 L' •. IK t of 

N< w hi ik wh-if he I 111 ! Iiiij 1 iM iients 

( om r itte< h IS un 1 1 iKius \ ij ur i\ ed 
nd id 1 te 1 1 lif li s* r I til < '• I u the 

n n ii’t m--i t of < omi j‘-\ < ivil i i es i < u 1 ig 

''jieuddi-i iver\ Laui efres 1 d [lU/i 'I'-e li >im 
fo) sicnnt --ie' tKini dsuver\ > bnissH uln, die 
jui Its ifieM t sui m sM in aldde <nli div 
< sreel lelcN the pit tie 1 i \ hwere i h-dm lit IS 
si 1 h I-, 1 ie~,nv I oil nit isure-. me hi d k 'les 
to be U'.fcd (ui e r«.‘ aiid evitviotPsI sou tes 
I f p I ^IUl-tl ) iim taf Ills >11 ] r xlu t >!i f u.- 1 
as Lh' II jmbe i i entry 'f cu ti ! u ^ 1 ite; 
oi icdti rs d ^Id I. )r ihiseldi- < "eiv), 
jirmleLe ln_s ^lawbwV i reen ent an I Im 
all uati n i p dusti n i --t Tli^ ps ij -.ed 
! - nt "d mt si m i-. u'MTiatc ■■ mi dPi d and 
enttier'cscn ! -I * \ *hr L uit vvi lid L'eate 
all ..new itkl go'enils^ \ei\ n *lie i t gain n. 
Thr p {I 'ecitoim -Xi liLitlv ei i koi/ es that i e 
elek ' n disk 1' IV f I css s teiatue md 
m d hcdli nsL t'le Tcletmivltk mene>es'„.iv 
as discoverv oroceeds. 

I he Lommutee 8 recommendation also 
leijum-, t! if eii h j/i tv submit i j uip n i h liitv 
iss^ m lit ( f e . lurt ( t / t e 1 1 t d 


pretrial conference. Thus, the Committee’s 
approach emphasl 7 es proportionality, early 
information exchange between the parties and 
prompt identification of potentially troublesome 
discovery disputes while allowing Uie parties and 
the court flexibility to adaiit to the surprises that 
inevitaiily arise in comifilex cases. The Committee’s 
recommendations, currently [lending afiproval by 
the Board of .ludges of the Southern District, are 
proriosed for use in a.n 18 -month pilot [iroiect — 
again limited to complex civil cases. 

At the State Level 

State courts are also formulating rules and 
guidoiines. North Carolina recently ado[)te<! 
•- dis O' ( j \ t ubs that ligtly ti i k the 2006 
vjnendmert* t lh<. olRu and the Seventh 
'.ucUi Pii gram enkhaMkii .,pr portlonality 
m disc leiv and 'n- kh igirig ihe early 
di cjs n iTO |H '-vible *“S li ti n T discovery 
!'■ u*--! V'lth lilt the me 1 f' i u 1 intervention. 
'Ah^uoN tflii irilna ue'-t muivincludud 
no meet and confer requirement, the amended 
'lie .iv-t ( 11 p rtv ih‘- 1 ght ti efiLiii ameeting 
t> di ik'-'th'-|io siiiilirv r -lett enu lit and the 
ji I ]i I ati( n of 1 disi verv ] [an uti i which tiie 
p iti'-smii't ilirm to hei urfi ler ipropused 
]i 1 it IS ( vt- ' I ki 111 1 1< [I !t ex 1 ining why 
they cannot agree on a pian. 

Mi lO! ./ tli< V VI nth oinuut Pilot Program’s 
1> ijUiri II t t th t 111 p il les diM J'S 'pi < 1 1C 
Sll'lut m he llt'i mil o V sessl 1 t I N Iph 
' ir fill rules [irovide t' it tlu d "Ovetv [ i m 
misiimidi P iirjivueti ..e c.se. i.n.vnsi.ms 
< (I'in -.sing lb > ov“r, of LH. incluaingiiirocluction 
f in Its lu-'se'v Tti /!! j> i-sii ill- dii i i i in ( 1 1 os s, 
[loss ole l se '>f toe ui-eil <,i jihis'-d U i ve y, 
andm-th I' 4 p cseivm^ < umrs f iinilege 
or confidentiality. 

Li.ke the Sevenen circuit biict brogran, 
tht N 1 c<r I'lm m n runts s idt it a 
d( au t K siti in n in'- 1 rod i ti n rn . t i < a: 
le IS Uc r ) i< ( e ub ( net id I I u h is d te 
s‘ni d f tewed nth ndnupun' ire 
ill t'e ibk Olhtr mttK it sn't ' nvtnble 
-'ell a gl^-tlient \ th‘ atles l i i ourt 
' It 1 1 ! Ninth r 111 I r ik m e'liei led In 
tase effect on Oct. !. 2 iJil. 

In ^ ssa husetfs 111 Advisorv 1 1 inn b" -e 
teiii !v jii 1)1 I 1 m nine isti tl t xules of 
' iwl I K I duie I < n- itf 1 ]i> K f I V whi h 
th I ir 1 ' md t t ' ui t if < -“ss irv de al 
Wit 1 let r nu S' V V e i\ jj, iitigdu n." 

(I >r ift At 1 I r' N tc s it 2 j 1 h i e'v i ties 

1(1 e (I s ( V“ ' t( th list < f su! )e t I be 

t ( nsi eu it 1 , e f 1 il ( nft rei! e sj 1 1 ifil il y 
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“[t]he preservation and discovery” of i’SI. In this 
regard, tire Massachusetts proposal goes I'jeyond 
the Federal Rules, which do not currently directly 
address preservation.' 

The proposed rules also ernpower a party to 
demand a discovery conference with opposing 
counsel by serving a vrritten recjuest within 90 
days of service of the first res[)onsive pleading 
in the case. Within 30 days after service of the 
re'juest, the parties must conler on e-discovery, 
specifically inclutiing issues related to the 
preservation production formats, production 
schedules, clawback or other provisions relating 
to privilege claims, and the pkissible allocation of 
e-discovery costs among the parties. 

After the expiration of the 9()-day peri;'d. 
any party may retjuest an e-discovery 
conference. If an agreement to confer is not 
reached within 30 days, the requesting party 
can move for a discovery conference. Within 
11 days after an e-discovery conference — 
whether as of righf, by agreement, or by 
court order — the parties must file a discovery 
plan and a statement descrifting the issues 
on wnich tney cannot avree. 1 he proposed 
Mt^'i us tt^ !i iicirHiit'- iKc d h w t u- 
court to lunit e-discoverv tn the interests of 
jU-.i I - t iking int 1 I ) j t f I t ir- iinil r 
to those I'l di I ( '1 O' ti )i iiifv 1 in.'ii ig ( f 
t hit! kn e _ )( )' ( ) I It ling \^hethe 

the Ilk-!' burden oi t xjn n vt of th r ja '•-■<1 
Ciiscovei'v outweighs the likely benelil. 

'I'heNe'A'i ik -tale e iL it' Le Is a^Jt— .‘ivev 
di fe'Snt,theL Jlenu-s led verv in 
>IIX Ne\s 'i ra L h (m"’naU uttRuie-w-ie 
iini-riik I I nciide ceit un t d s i \ iv 
eg 'he I e tarns In' ilc Rs’ s main aln 1 
theinol Hi-iit '1 n lapu'-e vati i lar i d 
ll e idertifcati nift e int uiduals lesp n^!b^e 
f d tipp- t'dti nram t’^’t'emad is t be 
nsiQtied It ] 3i« mu ar> ct nf-ren lh>- 
g Id iithr une.i ’m-nl w I- r i g-l - [nrtu s i 
me t < n I u ft r m hsl i 1 tie 1 iss j, < f ) f th- 
ii-lmiDirv 'if'itnt' Ht'tevei the are dnient 

kCitcdi-ai tn 1 V SU ns th it s me / l(iA i IVe 

I n e t ' r eeg leil i it i j ri Hit -lemei t- g 
-tf ctiveed-. iven )i u Jiis 

'll dn L 11 f e I L i\e!\ 1 u-s <t t e 

pulinm 1 c nreieii_iL" isn tnt't it iv Pit 

W<.i>iejUlt d llv v\]ll lethri. Utll-emi.d] 

appropriate; 

oOtie )tt-“sweien t et'elt me-t nd 
niei n cmint i-. v-i r in a ivanae t' e 
preliminary conterence: and 

( 111 ) tiiere was no retpiirement that counsel 
afipearinH at the [ireiim.mary cc'nierence he 
sufficiently knowledgeable about Iheir client's 


1 ta \stcl IS lit dl Ic t L m-frjct velvi I'-tU s 
e-discoverv issues. 

I I r- <iui.nt!\ i Ftl ru iiv 9 H i p it f the 
h t ]U(I >•- aPd Lhie' Ac^n ni t itiv- 'udg- i 
the stat- f lisc \ei\inN w ik c ii. bdrd 
the gi ll !h lew - iisa ve \ lules w-ie 
"n i bemt me \ idi vl tie ep tt v\ 1 1 
a t-Vv t 1-1 ti rs inv Ivi I s a-- ne 1 I \v\ei s 
wh itntiv liti u>- n n, i. u sel 

ten I ally itn te i - ek t av i I ie n ' with 
[f r u lim n<. i\ c nteit c j Miga i istcitleri 
to FSl. The report eiTi[)nasi/ed tne need lor 
nil jmg eik at n ut t) i,-tit ners |u i 'es 
and hei i u t fen mne tn> tec immerderi 
maed-sedi e t'fei-ialy 1 lined I- iitifpiinel 

firotracted disputes. 

Thi. cfi it tev. mirendedtw ink atn >• i r 
mm d ate imfikmeni ui ntc impi the ua. ding 
tL.Ni'- ue' at ' 'fKiirndiy nkience liis , 
k'-ujgcA j -ra-ndmen t t' t < ^ uli-ule-i) 
le HUS I it < un-.' ' ifit e trng it he 1 elimin uy 
tini len' f hsrrx siittidtii i. knt wlt-dge ib'e 
t > is( u < ir 1 111 nt' te' hn' i igv kern < r 
Inn^ I > c n rt pr '» if itiv ir it < t t ■ r t rt 
t' 1 1 tu ]) I 1 1 Ihi c onfi lent f h ( th ft e 
t'nf) u Kult . Ill the'iinnisr t l'vi' i 
rules Weis cH t n l-ii ll ll K - d I I I nf It ' lent 
tlii> sijineiuit 111- t)iiiie(onn ml-'illlnt 
I U •. 1 1 11 ( l-'-s I e r-sji 11 to ^i n 1 I the 

p t liii n ry < ( I eit in i i irni dc t I'l ig tlu or - 
Siilfelen to ts t( me t il el i ft r t i Ire sS 
i'l tel 1< le-dls( o\( r> I- le n (1 e isi hl'.tem 
is uireiifv tini,[t-.ti 1 1 j ll 1 1 iot.Mn 

ht rt I < rf i I - te tviUiie ft mi io]>"-ils 
to - fes r(! in iill 't |II( gl ns IS 'vej ihe ir't 
re UP s e t r p ll r\ t 1 n If- i-iti il 'li'-> losi re-,'’ 
r< tr nn, LM bef ie telimni” > tee >e, 
1 < ' 1 lllifc, 1 I Ollg ifllt I eh ,,s he dtntl V ( f the 
i ir V - kev i jia's n -1 tM>-|s 11 eltnel tn 
!« -• erv 11 f-nfi dlv n le' nt DM si list i itive 
w tne ses like \ to > ),-,-s relev n Fil ai 1 
!>( enianiaiiisth fr kv^ tTMi nutrei m 1 v 
a '.e-s Ti e ei i ‘equii,. th- )jart!es t ) 
jumtiv Sign and certirv a report to the court 
id n<' til,. }) itties iie-t uiid i. mi r etp t-., 
in,, ll fill iiueemtnt- ledi hr d tr I i i f 
continuing disagreement. 

Conclusion 

As demonstrated by the examples above, 
which are a mere few among many,'^ courts 
arc, Lind the country are recogni/ing t'nat early 
attention to e-discovery issues, inciudirig a 
cooperative exchange of information between the 
parties, is key to reducing the costs and delays of 
e-discovery.'-' The Seventh Circuit Pilot Program 


demonstrates clearly that best practices can Ire 
achieved under the current Feclertil Rules hy using 
well-drawn, illustrative protocols to incentivl^e 
cooperation and transparency. Other programs 
are just getting underway and deserve time to 
reach their lull potential. Perhaps after further 
time has ekuised, allowing for greater education 
of litigants and judges, and we have the benefit 
of assessing the various solutions, further 
m.odifications to the rules might be in order. Dut at 
this juncture, any significant rule change afifiears 
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Executive Summary 

This report presents preliminary findings from a survey of attornesrs in recently closed civil 
cases which the Federal Judicial Center conducted in May and June of 2009. Nearly half of 
the attorneys invited to participate responded. The report covers discovery activities and 
case management in the closed cases; electronic discovery activity in the closed cases; 
attorney evaluations of discovery in the closed cases; the costs of litigation and discovery; 
and attorney attitudes toward specific reform proposals and, more generally, the Federal 
Rules of Civil Procedure. 

Discovery activity and case management 

The parties conferred to plan discovery in more than 80 percent of cases in which 
respondents reported at least one type of discovery out of 12 tSTtes queried. Most 
commonly reported were interrogatories and requests for production of documents, 
followed by initial disclosures and informal exchanges of documents. The median number 
of types of discovery per case was 5. 

The court adopted a discovery plan in more than 70 percent of respondents’ cases. The 
most common case management activities reported by respondents were conferring to 
plan discovery and limiting the time for completion of discovery. The median time imposed 
for completion of discovery was 6 months. 

Courts ruled on at least one summary judgment motion in more than a quarter of 
respondents' cases. Rule 12(b)(6) motions were ruled on in more than 10 percent 

Electronic discovery 

Issues related to electronically stored Information ("ESI") were discussed by the parties in 
more than 30 percent of the discovery planning conferences. The most common issues 
discussed were the parties' routine practices regarding retention of ESI and the format of 
production of ESI. Approximately 50 percent of parties eventually producing ESI instituted 
a litigation "freeze." 

Respondents reported a request for production of ESI in 30 to 40 percent of cases with 
any discovery. In the ESI cases, plaintiffs tended to be requesting parties and defendants 
tended to be producing parties, but more than 40 percent of plaintiff attorneys and more 
than 50 percent of defendant attorneys reported representing both a producing and 
requesting party in the closed cases. 

Problems relating to ESI occurred in about a quarter of the cases with a request for 
production of ESI. The most common problem was a dispute that could not be resolved 
without court action over the burden of production of ESI. 

The most common uses of ESI produced in discovery in the closed cases were in 
preparing and deposing witnesses, in interviewing clients or clients' employees, and in 
evaluating cases for settlement. The ESI was reportedly not used in approximately 1 in 5 
cases. 
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Attorney evaluation of discovery in the closed cases 

More than 60 percent of respondents (and 2 out of 3 defendant attorneys) reported that 
the disclosure and discovery in the closed cases generated the “right amount” of 
information. More than half reported that the costs of discovery were the "right amount" in 
proportion to their client’s stakes in the closed cases. 

A majority of respondents reported that the parties were able to reduce the cost and 
burden of discovery by cooperating. A majority also reported that the costs of discovery 
had "no effect" on the likelihood of settlement in the closed cases. 

Costs of litigation 

For the closed cases included in the sample, the median cost, including attorney fees, was 
$15,000 for plaintiffs and $20,000 for defendants. For plaintiffs, reported costs ranged from 
$1,600 at the 10th percentile to $280,000 at the 95th percentile; for defendants, the range 
was from $5,000 at the 10th percentile to $300,000 at the 95th percentile. Median costs 
were higher in cases with electronic discovery (especially if the client was both a producing 
and requesting party) and in cases with more reported types of discovery. 

The median estimate of the percentage of litigation costs incurred in discovery was 20 
percent for plaintiffs and 27 percent for defendants. Electronic discovery costs accounted 
for 5 percent of the costs of discovery, at the median, in plaintiff attorneys' cases with 
discovery of ESI, and 10 percent, at the median, in defendant attorneys' cases with 
discovery of ESI. 

The median estimate of the stakes in the litigation for plaintiffs was $160,000; estimates 
ranged from less than $15,000 at the 10th percentile to almost $4 million at the 95th 
percentile. The median estimate of the stakes for defendant attorneys was $200,000; 
estimates ranged from $15,000 at the 10th percentile to $5 million at the 95th percentile. 

Reported expenditures for discovery, including attorney fees, amounted to, at the 
median, 1.6 percent of the reported stakes for plaintiff attorneys and 3.3 percent of the 
reported stakes for defendant attorneys. 

Reform proposals 

When asked at what point in litigation the central issues are narrowed and framed for 
resolution in the typical case, respondents most commonly identified “after fact discovery." 
In the closed case itself, over half of the respondents reported that the central issues were 
narrowed and framed for resolution after initial disclosure of non-expert documents. For 
plaintiff attorneys, the most common response in the closed case was at the initial 
complaint 

Respondents representing primarily defendants tended to favor raising pleading 
standards, and those representing primarily plaintiffs tended to disfavor raising pleading 
standards. Respondents representing plaintiffs and defendants about equally were divided 
on the issue. 

Respondents were somewhat open to the general idea of testing simplified procedures, 
with all parties' consent, in a limited number of districts. 
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The Rules in general 

Respondents were asked several questions about the operation of the Rules and potential 
changes to the Rules. When respondents were asked to compare the costs of litigation and 
discovery in the federal and state courts, the responses were mixed; a narrow plurality 
tended to disagree that litigation and discovery are more expensive in the federal courts 
than in the state courts. 

When asked whether the Rules should be revised to limit electronic discovery 
specifically, respondents representing primarily plaintiffs tended to disagree and those 
representing primarily defendants tended to agree. On the other hand, those representing 
plaintiffs and defendants about equally were opposed to limiting discoveiy in general but 
divided about evenly on the specific question of limiting electronic discovery. 

A majority of respondents in all three groups supported revising the Rules to enforce 
discoveiy obligations more effectively. 

More than two-thirds of respondents agreed with the statement that "the procedures 
employed in the federal courts are generally fair," and a majority disagreed with the 
statement that "discovery is abused in almost every case in federal court.” 

Respondents seemed relatively satisfied with current levels of judicial case 
management in the federal courts. 


FJC Civil Rules Survey, Preliminary Report to the Committee 
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Executive Summary 

In 2010, the Judicial Conference Advisory Committee on Civil Rules requested a 
study of motions for sanctions based on an allegation that the nonmoving party 
had destroyed evidence, especially electronically stored infomration (ESI). The 
study examined the electronic docket records of civil cases filed in 2007-2008 in 
19 districts, including at least one district in every circuit except the District of Co- 
lumbia Circuit. 

This report summarizes the findings of that study and, where appropriate, 
compares those findings to other studies. Tire study foimd die following: 

• A motion related to spoliation of evidence was identified in 209 total cases 
in the 1 9 districts, which was 0.1 5% of citnl cases filed in the study districts 
in 2007-2008. 

• The allegedly spoliated evidence included ESI in 53% of these 209 cases. It 
was exclusively ESI in 40To. In 9% of cases, the nature of the spoliated evi- 
dence could not be determined. 

• For all spoliation motions, the most common nature-of-suit categories 
were torts (31%), contracts (30%), and civil riglits (22%). 

• For spoliation motions involving ESI, the most common nature-of-suit 
categories were contracts (36%), civil rights (26%), torts (14To), and intel- 
lectual property (1 1 To). 

• The moving party was a plaintiff in 64% of the cases and a defendant in 
32%. Both sides moved for sanctions based on spoliation in 2% of cases. 

• The typical plaintiff moving for sanctions was an individual, but in 31% of 
cases the plaintiff-movant was a business entity. 

• Plaintiffs generally filed motions for sanctions against business entities 
(74%) or a government (21%). 

• The typical defendant moving for sanctions was a busmess entity, account- 
ing for almost 90% of defendant-movant cases. 

• Defendants generally filed sanctions motions against individuals, but in 
41% of defendant-movant cases the nonmoving party was a business en- 
tity. 

• Motions for sanctions were granted in 18% of aU cases and denied in 44% 
of aU cases. Considering only cases with an order on the motion, motions 
were granted 28% of the time and denied 72% of the time. 
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In ESI cases, motions for sanctions were granted 23% of the time and de- 
nied 44% of the time. Considering only cases with an order on the motion, 
motions were granted 34% of the time and denied 66% of the time. 

The most common t)'pe of sanction granted was an adverse inference jury 
instruction, which was granted in 44% of all cases in which a sanction was 
imposed and in 57% of comparable ESI cases. A dismissal or default judg- 
ment was only imposed in one case, which involved tangible evidence. 
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Findings 

At the request of the Honorable Mark R. Krawtz, then chair of the Judicial Confer- 
ence’s Advisor)^ Committee on Civil Rules (“Committee”), the Federal Judicial 
Center (FJC) conducted a study of motions filed in federal court alleging spoliation 
of evidence in civil cases. This report summarizes the findings of tJiat study. The 
report consists of three parts. Tire first part attempts to answer the threshold ques- 
tion, how often is spoliation raised by motion? The second part describes the cases 
in which spoliation is alleged. The third part provides some information on how 
courts rule on motions for sanctions. 

How often is spoliation raised? 

The threshold question is, how often is spoliation raised by motion? The text-based 
search of the CM/ECF database employed in this study identified every case in the 
study districts filed in either 2007 or 2008 and in which the search terms' appeared 
in a docket entry. Clearly, this search cannot identify every motion for sanctions 
based on an allegation of spoliation, but I am generally satisfied that the search 
found most of these motions.* 

1 personally reviewed the docket records in every case in which the search terms 
appeared. After that retnew, 1 determined that the issue of spoliation had been 
raised in a motion (of some type) in 209 cases in the 1 9 study districts.' In 153 of 
those cases, the issue was raised m a motion for sanctions. In 29 cases, the issue was 
raised in a pretrial motion in lunine. In 23 cases, the issue was raised in a motion 
related to jury instructions. And in four cases, the issue was raised in a motion for 
summar}^ judgment. 


1. The relevant search terms were “spoliation,” “spoil ati on,” “37(e),” “37e,” “adverse inference,” 
“violation” and “preservation” in same docket entry, and “destruction of evidence.” My FJC colleague 
George Cort performed the searches of the relevant databases. 

2. Tn a few districts, an alternate search strategy, using other information in the database identily- 
ir^ sanctions motions, was employed to validate the text-based search. The results of the alternate 
strategy suggested that the text-based search was not missing many cases. Moreover, the text-based 
search almost certainly identified cases that the alternate strategy would have missed, such as cases in 
which the spoliation issue was raised in a motion in limine. The search for sanctions motions was 
inefficient, in that it identified all sanctions motions, regardless of basis — including Federal Rule of 
Civil Procedure 1 1 motions, wliich are unrelated to evidence, and all motions for discovery sanc- 
tions, not limited to those based on spoliation. 

3. The 19 study districts were Northern District of California, Colorado, Southern District of 
Florida, Northern District of Georgia, Northern District of Illinois, Northern District of Iowa, East- 
ern District of Louisiana, Massachusetts, Maryland, Mimiesota, New Jersey, Eastern District of New 
York, Southern District of New York, Northern District of Oliio, Southern District of Ohio, Western 
District of Oklahoma, Eastern District ofPeimsylvania, Soudiern District of Texas, and Wes tern Dis- 
trict of Wisconsin. 
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To determine the rate at which spoliation is raised by motion, the most direct 
method is to treat these 209 cases as the numerator and to treat the total number 
of (comparable) civil cases filed in the study districts in 2007-2008 as the denomi- 
nator. The latter figure is 1 31 ,992 cases,'* yielding a rate of 0.001 .3. In other words, 
amotion alleging spoliation was found in 0.1.5% of cases filed in 2007-2008 in the 
study districts. 

This estimate compares fav'orably to other studies. 1 am not aware of any study 
that indicates that such motions are relatively common. An Institute for the Ad- 
vancement of the American Legal S)^tem (lAALS) study of case processing m eight 
districts fotmd that motions for discovery sanctions, not limited to spoliation mo- 
tions, were filed in 3.2% of cases.^ The present study’s estimate is approximately 
5% of diat figure, which probably reflects that spoliation motions are not a very 
common form of sanctions motion. A study of published orders, prepared for the 
Civil litigation Review Conference by Willoughby, Jones, and Antine (“Willoughby 
study”), found 401 total ESI cases in which sanctions were moved for in federal 
court, without time restriction.® The Willoughby study identified approximately 
170 ESI cases with a sanctions motion in aU federal districts hi 2008-2009.^ That 
estimate is not limited to spoliation motions. The Willoughby study identified only 
136 cases over an almost 30-year period in which sanctions were granted for de- 
struction of ESI.® 

One other previous study warrants mention. The 2009 FJC closed-case survey 
asked attorneys in cases involving ESI whether any party raised a claim of spolia- 
tion of ESI. Fully 7.7% of plaintilf attorneys and 5% of defendant attorneys an- 
swered that, in the closed case, one or more claims of spoliation had been raised.® 
That figure was in ESI cases only. Those percentages would be about 3% of all 
plaintiffs’ cases and 2% of all defendants’ cases. Those percentages are much larger 
than the 0.1 5% reported here. The 2009 question, however, was not limited to mo- 


4. This figure does not include prisoner cases, pro se cases, and MDL transfer cases; such cases 
were excluded from the study. 

5. Civil Case Processing in the Federal District Courts: A 21st Century Analysis (Institute for 
the Advancement of the T^merican Legal System 2009), at 46. The eight study districts were Arizona, 
Colorado, Delaware, Idaho, Eastern District of Missouri, Oregon, Eastern District of Washington, 
and Western District of Wisconsin. 

6. DaiiH. Willoughby, Jr., et al., Sanctions for E- Discovery Violations: By the NumberSy 60 Duke 
L. Rev. 789, 790 (2010) [hereinafter jVwmEcrs]. 

7. Id. at 795, fig. 1. This is the author’s own approximation from the figure, which appears to 
show 70-plus cases decided in2008 and 97 in 2009. 

8. Id. at 803 (“[FJailure to preserve ESI . . . was the sole basis for sanctions in ninety cases. It was 

also cited as one of the types of mis conduct in forty- six cases ”). 

9. Emery G. Lee III & Thomas E. Willging, Federal Judicial Center National Case-Based Civil 
Rules Survey: Preliminary Report to the Judicial Conference Advisory Committee on Civil Rules 
(Federal judicial Center 2009), at 23— 24, fig. 1 0. 


4 



313 


Morions jvr Sanctions Based Upon Spoliation of Evidence in Civil Cases • Federal Judicial Center 201 1 


tions. It is very likely that spoliation is raised in many cases in which it never be- 
comes the basis for a motion. 

The spoliation cases are different from civil cases in general in at least two 
noteworthy ways. First, spoliation usually becomes an issue relatively late in a 
case — indeed, spoliation motions tend to occur after the typical case would have 
already ended. Part of the explanation for this is that spoliation cases have much 
longer processing times than civil cases in general. The average disposition time was 
about 1.8 years (649 days) for the 152 spoliation cases that had terminated at the 
time of data collection. The average disposition time for chdl cases, in general, was 
about 0.7 years (253 days). The first reference to one of the search terms m the 
study cases occurred, on average, 513 days after filing — or about twice the time that 
the average civil case would have taken to reach disposition. 

Second, the spoliation cases terminated at trial 16.5% of the time, compared to 
just 0.6% of civil cases in general. Given that the spoliation trial cases are included 
in the civil cases in general, the frequency of trial in the spoliation cases is even 
more remarkable. 

These two differences indicate that the spoliation cases can be accurately de- 
scribed as ones in which the parties found it extremely difficult to reach a settle- 
ment. These are often cases in which there is “bad blood” between the parties. 

To conclude this section, it is important to note a few caveats. First, this study 
is not able to provide a hard estimate of the frequency of spoliation as an issue. It 
did not cover every district, and there is no doubt that the study has missed some 
motions activity in the study districts. But even if this study is off by a factor of 
ten, then spoliation motions would be filed in about 1.5% of civil cases. Given that 
spoliation may be raised much more often than it becomes the basis for a motion, 
it is probably safe to consider the 2009 closed-case sun'ey’s findings as an estimate 
of the frequency with which spoliation is raised, in any way, in ESI cases. Even 
then, it is raised as an issue in less than 1 0% of ESI cases. 

Second, this study cannot account for trends, as it is limited to a particular fil- 
ing cohort. The Willoughby study addresses trends.^" The trend identified in that 
article, however, is limited to sanctions for ESI violations. It is not surprisutg that 
such clamts have mcreased in recent years. But it would be mterestmg to know the 
overall trends in spoliation claims. If spoliation motions represent a kmd of strat- 
egy by parties, especially late in cases, tfien it is possible that, in years past, parties 
raised spoliation just as often, but not with respect to ESI. As discussed in the next 
section, parties still raise spoliation of paper records and tangible evidence in civil 
cases. 

Third, nothing in this section should be taken as denying that the fear of spo- 
liation motions might motivate parties to over-preserve ESI for fear of being sub- 
ject to a motion in the future. Moreover, this study does not provide any reason- 
able grounds for concluding that these fears are irrational. As discussed below, rela- 


10. Willoughby et al., Numbers, supra note 6, at 793-94. 
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lively severe sanctions may be imposed in the event that a court finds that a party 
destroyed evidence. Even a relatively small probability of sanctions might rationally 
drive behavior if the potential sanctions are severe enough. It is also important to 
remember that, even without sanctions being imposed, a dispute over spoliation 
may cost a party a great deal. A 201 0 report to the Committee found that a party’s 
litigation costs increased by approximately 1 0% for each type of dispute over ESI, 
including spoliation. 

Description of the cases 

This section details elements of the cases in which spoliation was raised by motion: 
the nature of the allegedly spoliated evidence, the t)pes of cases in which the mo- 
tions were made, and the parties involved. 

Nature of evidence. As discussed in the previous section, the text-based search 
identified 209 cases in which spoliation of evidence was raised m a motion. In 40% 
of the spoliation cases, the evidence was ESI only, in an additional 13%, the evi- 
dence was ESI and some other kind of evidence (e.g., paper records or tangible evi- 
dence). In short, the allegedly spoliated evidence included ESI in sliglitly more than 
half the cases. Tangible objects accoimted for 21% of the spoliation cases. These 
included “destructive testing” cases and insurance cases in which the insurer, as 
plaintiff suing as subrogee, was unable to produce damaged property for the defen- 
dant’s expert. Somewhat surprisingly, there were a number of purely paper spolia- 
tion cases (18%). 

In 1 8 cases, or 9% of the total, I could not determine the nature of the alleg- 
edly destroyed evidence. In many of these cases, the motion papers themselves de- 
scribed the evidence in question merely as “documents,” which could mean either 
paper or electronic records (or both). In addition, m a number of these cases, the 
evidence in question was described merely as “photographs.” If the records clearly 
indicated that the photographs were digital, the case was coded as ESI. In one case, 
for example, the evidence included photographs talcen with a cellphone. 

It is possible, then, that as many as 62% of spoliation cases identified in the 
study involved ESI. StUl, that means that four in ten spoliation cases involved pa- 
per records or tangible objects. 

T}pes of cases. In all spoliation cases, there were slightly more torts cases (31 To) 
than contracts cases (30To). Civil rights cases made up 22%> of all cases, intellectual 
property cases 6To, and labor 4To. Fifteen cases (7%) were in other nature-of-suit 
categories. 

In the ESI spoliation cases, the largest nature-of-suit category was contracts 
(36%), then civil rights (26%), torts (14%), intellectual property (11%), labor 


ll.EineryG. Lee III SsTlioinas E.Willging, Litigation Costs inCivil Cases: Multivariate Analy- 
sis, Report to the judicial Conference Advisory Committee on Civil Rules (Federal Judicial Center 
2010), atS, 7. 
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(4%), and other (9%). It is worth noting that the contracts category includes both 
insurance cases and cases involving noncompetition clauses in employment con- 
tracts, as well as some complex commercial transactions. 

The parties. Given that plaintiffs will more likely be requesting than producing 
parties, it is not surprising that in more than six cases in ten (134 cases, or 64%), 
the moving party was a plaintiff. In 66 cases (32%), the moving party was a defen- 
dant. These figures include cases in which a party raised the spoliation issue in a 
motion in limine to prevent the other side from raising the spoliation issue at trial. 

Both sides made a spoliation-based motion in four cases (2%). If the assess- 
ment that the spoliation cases are “bad blood” cases is correct, then these are cases 
in which die parties really did not lilce each other, Finally, five cases (2%) involved a 
motion by a party not easily classified as plaintiff or defendant, such as a diird- 
party defendant. 

'\'\Tien the plaintiff was the moving party, the plaintiff tended to be an individ- 
ual — this was found in 94 of 138 cases (68%). This includes three cases in which 
the indmdual was a putative class representative. Interestingly, the moving plaintiff 
was a business entity in 43 cases (31%). This includes one case in which the plain- 
tiff was a law fimi. In one other case, the plaintiff was a municipality suing the 
federal government over Medicaid reunbursements. 

Of the 138 cases in which the plaintiff was the moving party, the nonmoving 
party was a business entity in 102 cases (74%) and a government in 29 cases 
(21%). Plaintiffs moved against individuals in five cases (4%) and against private 
schools in two cases (1%). 

Of the 70 cases in which the defendant was the moving party, the defendant 
was a business entity in 62 of these cases (89%). In an additional five cases (7%), 
the defendant was a government, and in three additional cases the defendant was 
“other.” The “other” cases were diverse: one involved an individual defendant, one 
a labor union, and one a religious institution (a Hindu ashram). 

In 39 of 70 cases (56%) in which the defendant was the moving party, the 
nonmotang party was an individual. However, in 29 of those cases (41%), the 
nonmoTOig party was a business entity. Two nonmoving parties (3%) were 
“other.” 

In tenns of parties, these findings suggest that spoliation cases tend toward two 
poles. At one end, there is the stereotypical asymmetrical case, which pits an indi- 
vidual plaintiff witli expansive discovery requests against an information-rich busi- 
ness entity. In such a case, the individual plaintiff charges that the information-rich 
business entity has spoliated evidence. But, of course, defendant business entities 
can also move for sanctions against individual plaintiffs based on spoliation, as the 
evidence shows. At the other end, there are business-to-business disputes, often 
involving intellectual property and complex commercial transactions. In short, 
both relatively unsophisticated and relatively sophisticated parties are affected by 
the rules related to spoliation of evidence. 
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Rulings on motions 

This section is limited to the 153 cases in which a motion for sanctions based on 
spoliation was filed and excludes motions related to jury instructions and motions 
in limine. It covers both rulings on motions and the nature of the sanctions im- 
posed. 

Rulings. Considering all spoliation cases, a motion for sanctions was granted in 
27 of 153 cases (18%) and denied in 68 cases (44%). Twelve motions (8%) were 
pending as of the data collection. There was no court action on 30% of the mo- 
tions, often because the case settled before the motion could be ailed upon. In- 
deed, in several cases, the motion for sanctions was filed very shortly before settle- 
ment, which may signal that the motion was being used in bargaining 

In terms of only those motions on which an order was issued, in all spoliation 
cases the motion was granted in 27 of 95 cases (28%) and denied in 68 cases 
(72%). 

Considering only spoliation cases involving ESI, the motion was granted m 20 
of 87 cases (23%) and denied in 38 cases (44%). Five such motions (6%) were 
pending as of data collection, and the court took no action on a further 24 cases 
(28%). Again, these cases tended to be ones drat settled prior to a ruling on the 
motion, although it is possible for the motion to be withdrawn as well. 

In terms of only those motions on which an order was issued in ESI cases, the 
motion was granted in 20 of 65 cases (34%) and denied in 38 cases (66%). 

The number of rulings, especially in ESI cases (58), is small enough that I am 
uncomfortable making any generalizations about how courts decide motions. It is 
interesting, however, that vety^ few motions (seven) involving types of evidence 
other than ESI were granted. In addition, it should be noted that the grant rates 
observed m the present study are much lower than that in the Wdloughby study, 
which found that 230 out of 401 (57%) of motions for sanctions mled on were 
granted. It is not, however, surprising that a study rel)4ng on published orders (the 
Willoughby study) would yield a hijifier grant rate than one relying upon docket 
records (the present study). 

Ty'pes of sanctions. Courts have a number of options in imposing sanctions for 
spoliation, ranging in severity from a default judgment against a party or dismissal 
of a plaintiffs claims to simply ordering more discovery on an issue. In what fol- 
lows, sanctions are defined in a nominal sense — i.e., any time a court granted a 
motion and imposed some burden on the nonmoving party, it was captured as a 
sanction. In addition, more than one sanction may be imposed in a single order. 
The court, for example, might preclude certain testimony as a sanction fordestme- 
tion of evidence and reopen discovery for limited purposes. For this reason, the 
percentages m what follows do not sum to 100%. 

In aU cases m which a sanction was miposed, the most common sanction mr- 
posed was an adverse mference instruction to the jury, which was imposed m 14 of 
32 cases, or 44% of the sanctions cases. Precluded evidence or testimony and costs 
only were botli imposed in 6 cases (19%). The count for costs only indudes cases 
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in which the motion was actually denied but in which costs were granted under 
Rule 37.'^ The court ordered that discovery be reopened in five cases (16%), mone- 
tary sanctions only in two cases (6%), and struck part of a pleading in one case 
(3%). The most severe sanction observed, default judgment on a claim, was en- 
tered in one case invohnng tangible evidence. 

In ESI cases in which a sanction was imposed, an adverse inference instruction 
to the jury was again the most common sanction, imposed in 13 of 23 cases, or 
57%. In four cases each (17%), the court granted costs only (this includes cases in 
which the motion was actually denied but the court awarded costs)'’ or reopened 
discover)^ as a sanction. Precluded evidence or testimony was imposed in three 
cases (13%). Monetary sanctions were imposed in two additional cases (9%), and 
part of a pleading was struck in one case (4%). 

Given that the study only identified 23 ESI cases in which a sanction was im- 
posed, I would caution against drawing any firm conclusions from these findings. 
It is interesting to note, however, that the Willoughby study found 20 reported 
cases in which some kind of case-terminating sanction was imposed for spoliation 
of ESI.‘‘‘ Some case-terminating sanctions may be imposed in unreported cases, of 
course, but it is likely that Willoughby and co-authors have identified most of such 
orders in ESI cases in federal court. In short, it is probably safe to conclude that 
case-terminating sanctions are rarely imposed. 

One final note: There was some interest in learning whether sanctions were 
being imposed under Rule 37, for violation of a discovery order, or using the court’s 
inherent authority. In truth, it is not always clear in reading the orders what the 
basis is for imposition of sanctions.'’ In many cases, the court cites both bases. It 
might be helpful to look to the Willoughby study on this point. That study found 
that Rule 37 and inherent authority are the most common bases for imposition of 
sanctions, with Rule 37 cited in 136 of the 230 cases (59%) in which sanctions 
were imposed.'" In cases in which case-terminating sanctions were imposed. Rule 
37 was invoked, because a discovery order had been tnolated, in 23 of 36 cases, or 
64%.'" 


12. The denominator for this paragraphis 32 cases, becauseoftheindusion of these cases. 

13. The denominator for this paragraph is 23, because of the inclusion of these cases. 

14. Willoughby et ah, Numbers, supra note 6, at 805 n.65. Here, ‘"case-terminatir^” means dis- 
missal or default judgment. 

15. Cf. id. at 800 (“Courts are not always precise in identifying the rule or statute upon which 
tlieir sanction decisions are based. In some instances, no basis is identified.”)- 

16. Id. at 801. 

17. /d. at 810. 
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Mr. Franks. We will now recognize Mr. Hill. 

TESTIMONY OF THOMAS H. HILL, ASSOCIATE GENERAL COUN- 
SEL, ENVIRONMENTAL LITIGATION & LEGAL POLICY, GEN- 
ERAL ELECTRIC COMPANY 

Mr. Hill. Mr. Chairman and Members of the Subcommittee, 
thank you for the opportunity to appear here today. My name is 
Thomas Hill, and I am the associate general counsel responsible in 
part for Environmental Litigation and Legal Policy for GE. We at 
GE are pleased to assist the Subcommittee as it examines the im- 
portant issues related to the cost of discovery and, in particular, 
the costs associated with preservation that burdens potential liti- 
gants in the United States. 

Today, American companies incur litigation-related costs that 
provide minimal discovery benefit to the courts, the litigants or the 
jury. In this tough economic environment, the current Federal 
Rules of Civil Procedure result in parties, primarily American com- 
panies, wasting billions of dollars on unnecessary document preser- 
vation and production. 

I was a trial attorney in Michigan before joining GE in 1991. I 
witnessed the explosion of electronically stored information, or ESI, 
and its impact on litigation and dispute resolution. Because preser- 
vation rules are unclear, American companies are forced to guess 
what claims might be brought, do their best to preserve an unspec- 
ified amount of information for an indefinite period of time and at 
great cost. Much of this information will never be reviewed, never 
be produced and never see the inside of a courtroom. 

Let me discuss two real-world examples of the costs imposed by 
the current rules and describe how the economy will benefit with- 
out harm to the judicial process if there is some increased clarity 
in these rules. 

First, it’s the cost of preservation without litigation. Under the 
current standard, GE preserves documents whenever it reasonably 
anticipates litigation, even though no case may ever be filed. The 
rules apply, but there’s no litigation. Because no court has jurisdic- 
tion, there’s no opposing counsel, GE cannot negotiate or seek di- 
rection to confirm or otherwise adjust the scope of what we pre- 
serve. 

This example, which is explained in greater detail in my written 
statement, is relatively simple. It’s a narrow case. It involves only 
96 custodians, I would point out in a company the size of General 
Electric, it wouldn’t be out of the ordinary for hundreds or even 
thousands of people to be involved in a subject matter. 

But in spite of this relatively narrow scope, over time, these 96 
people have created over 3.8 million documents, which total 16 mil- 
lion pages of data. Simply collecting, storing, coding these docu- 
ments to comply with a potential discovery request, has cost $5.4 
million. It costs another $100,000 a month just to store the data. 

We haven’t spent any money actually looking at the information. 
We’re just saving it. 

Additionally, these individuals will create another million docu- 
ments every year, adding to the cost. So let me repeat. Although 
no case has been filed, and no case may ever be filed, the rules re- 
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quired GE to save these documents, and we’ve spent $5.4 million 
in fees. 

This preservation problem is exacerbated once litigation is filed. 
Storing ESI creates a disproportionate increase in discovery costs. 
I have a case where the amount in dispute is less than $4 million. 
However, in order to comply with preservation and discovery appli- 
cations, we’ve collected, preserved and produced over 3 million doc- 
uments generated by 57 people. Each of those documents had to be 
reviewed BY lawyers and produced in accordance with the rules. 

So that $4 million claim has resulted to date in about $6 million 
in discovery costs. As a result, opposing counsel has little incentive 
to meet and confer to reduce this burden. 

As a practical matter, courts typically assume that we will bear 
the burdens of the cost of production. Once produced, many individ- 
uals fail to actually review the vast majority of documents that 
have been produced. Rarely do courts consider cost shifting, which 
can incentivize an efficient focus on information necessary to prove 
a case. 

This creates a perverse incentive which becomes leverage to skew 
dispute resolution, not on the merits, but on the economics. This 
is money wasted. These two examples unfortunately are closer to 
the norm and not really the exception to the rule. 

With clearer rules, including a narrower scope to avoid this 
waste, the discovery process will be faster, more fair. Litigants can 
have disputes resolved on the merits, and the savings can be used 
to create jobs, invest in the future and benefit the U.S. economy. 

We will continue to work with the Judicial Conference Rules 
Committee in its efforts to develop amendments to the rules that 
will help solve some of these preservation problems, as well as oth- 
ers. We agree with the diverse spectrum of stakeholders who feel 
reform should be implemented now, and we applaud the efforts of 
the Subcommittee in exercising its oversight role over the Rules 
Enabling Act. Thank you. 

Mr. Franks. Thank you, Mr. Hill, and I would thank all of the 
witnesses for their testimony. 

[The prepared statement of Mr. Hill follows:] 
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Mr. Chairman and Members of the Subcommittee, thank you for the opportunity to appear here 
today. My name is Thomas Hill, and I am the Associate General Counsel responsible for Environmental 
Litigation and Legal Policy for General Electric Company. We at GE are pleased to assist the Subcommittee 
as it examines the important issues related to the costs of discovery -- and in particular the costs associated 
with preservation - that burden potential litigants in the United States courts. 

I practiced law in Michigan before joining GE and I am a member of the State Bar of Michigan, the 
United States Supreme Court Bar. and the American Bar Association. I have appeared before several of the 
Federal Circuit and District Courts. I also serve as a member of several state and national committees and 
boards, including the Civil Justice Reform Group, the George Mason University Law and Economics Institute, 
and Lawyers for Civil Justice. I have served as Co-chair of the ABA Committee on Litigation Management, 
and I was an Editor of the ABA report on Utigation Management, entitled "Radical Solutions to Utigation 
Management.’’ 

In my two decades at GE, I have managed a number of GE’s most complex cases in the areas of 
product liability, toxic tort, environmental law, and insurance, throughout the United States and 
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internationally. Over the past ten years in particular, I have observed GE's embrace of modern technology 
and the corresponding explosion of electronically stored information, or ESI. I have also experienced the 
adverse impact that these developments have had on discovery, litigation and dispute resolution and the 
costs associated with each. 

Many stakeholders in the federal civil litigation process feel the need to reform the Federal Rules of 
Civil Procedure to address these and other challenges. Many issues need to be addressed, including the 
inter-relationship and scope of pleadings and discovery, developing standards for preserving documents to 
ensure a fair, just and balanced legal system, which I will address today, and addressing costs with a view 
toward how these issues impact our civil justice system. In short, I agree with the diverse spectrum of 
stakeholders who feel reform should be implemented now. 

The Judicial Conference Rules Committee has chosen to begin its examination with the law 
governing the preservation of information in litigation. It’s a good start. 

American Companies Must Significantly “Over-Preserve" Documents At Great Cost Because 
Their Discovery Obligations are Vague and They Face the Threat of Sanctions 

I would like to speak with you today about tremendous costs that are affecting LI.S, global 
competitiveness and job creation at this critical time. Because the Rules Committee has chosen to start with 
the issue of preservation of information, the costs I will be addressing today are litigation-related costs 
incurred by American companies with minimal discovery benefit to the courts or to either plaintiffs or 
defendants engaged in civil litigation — the costs of over-preservation of information in anticipation of 
litigation. Let me explain what I mean by the over-preservation of information. You may intuitively think 
that the costs of litigation begin when GE is served with a complaint in a new action, engages counsel, and 
begins the process of preparing for and moving towards trial. Under the current rules, the vast majority of 
the time, that assumption would be wrong. Instead, GE incurs considerable costs well before then. 
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GE, like all potential litigants, must preserve information in anticipation of litigation. But there are 
no clear rules or even consistent guidance regarding when we must preserve information or what should be 
preserved - or for how long. This uncertainty forces GE to make case-by-case determinations about when 
litigation may be anticipated and the potential scope of litigation that a plaintiff might bring someday. 
Essentially, GE must guess whether a case will ever be filed, guess as to what claims may ever be brought, and 
then do its best to preserve an unspecified amount of informabon for an indefinite period of time. 

This uncertainty is created because the current discovery rules do not provide parties with adequate 
guidance as to when their obligations to preserve ESI begin (or even what ESI to preserve) in anticipation of 
litigation. Court decisions interpreting these obligations are inconsistent, and judges often evaluate whether 
a company adequately preserved ESI with 20/20 hindsight. As a result, parties who seek to comply with 
these rules must cast a wide - and very expensive — net. American companies, like GE, that face the 
potential for litigation are forced to preserve vast amounts of ESI that may never actually be required in the 
case. Certainly much of it will never be reviewed, never be produced, and never see the inside of a 
courtroom. 

For example, let’s say that it is conceivable that a particular act or decision by management might 
possibly lead to a shareholder derivative suit against GE GE must decide how likely it is that such a suit could 
be filed. If libgation may be “reasonably anticipated,’’ GE must begin preserving potentially relevant 
information. Because no suit has been filed, however, GE has literally no one - no opposing counsel, no 
plaintiff, no judge - with whom to negotiate to determine what '’potentially relevant” ESI might reasonably 
be needed or what claims might be asserted. In the face of this uncertainty, GE must over-preserve — that 
is, GE must preserve vast amounts of information without any guidance from the other side, even though a 
case may never be filed, to avoid the risk of sanctions. 
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Even in the event that a case were to be filed, however, GE's situation may not improve much and 
the tremendous costs of over-preservation continue to compound. The plaintiff’s counsel has no incentive to 
narrow or to minimize GE's obligation to preserve ESI. Rather, the opposite is often true - that is to say, 
because the preservation of ESI is expensive and the costs of preservation are seldom shifted from the 
preserving party to the requesting party, the plaintiffs counsel may well use those costs as leverage to 
encourage the defendant to settle the case or as a weapon in his arsenal during pre-trial negotiations. This is 
not what our system of justice should be about. There is certainly no incentive for the plaintiff’s counsel to 
narrow the categories of ESI that must be stored or to minimize the disproporUonate burden on GE that is 
created by the uncertainty of the rules. 

Without more clarity, companies have no choice but to over-preserve ESI to protect their 
reputations in light of the possibility of sanctions. GE and most companies take this obligation seriously. GE 
has been in business for over 130 years and is the only original company on the New York Stock Exchange. 
We are consistently ranked by Fortune Magazine as one of the world’s most admired companies and have 
been ranked by Ethisphere Magazine as one of the world’s most ethical companies four years in a row. GE’s 
reputation is its most valued asset, and the key to protecting that asset is maintaining the highest standards 
of integrity and compliance. The threat of sanctions - the risk that a court would impose sanctions on GE 
for failure to preserve documents - poses a disproportionate reputational risk too great for most companies 
to bear. Uncertainty forces companies like GE to incur exorbitant costs to protect their reputations by 
preserving ESI that only rarely benefits either plaintiffs or defendants. With clearer rules defining our 
obligations, we could substantially reduce these wasteful Itigation costs without impacting the actual merits 
of the litigation. This is an important issue — in this difficult economic period, the significant resources 
currently wasted on over-preservation would be better allocated to creating jobs and growing our economy. 
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GE. Like Other Large American Companies. Creates An Astounding Amount Of ESI 

At GE, I have observed many of the changes that have occurred as the company transitioned from 
what was largely a paper communication world to one that relies on instantaneous communication over a 
variety of media. The volume of information created today exponentially exceeds that which was created 
even four years ago and the challenges for determining what and how to preserve such information are 
daunting, even in a company as large and sophisticated as GE. These challenges are even greater for smaller 
companies. It is quite common in today’s electronic age for small businesses to use an iPhone, iPad and/or a 
lap top computer. These devices can store the equivalent of millions of pages of material. As the number of 
employees of a small business grows, the data created can increase exponentially. The current rules require 
that such a party make sure that all entries and information are properly preserved, not overwritten or 
otherwise altered. In addition, the smaller the company the greater the likelihood that o// employees’ data 
may be subject to holds, production and review. This impacts their ability even to funcbon and in the event 
that they become the subject of preservation and production, the effort may impose costs that dwarf the 
financial resources of the small business. 

Rules that made sense when discovery involved boxes of documents that measured in the thousands 
of pages are not helpful in determining our obligations regarding the preservation and production of 
terabytes' worth of documents. A single terabyte is the equivalent of about 500 million pages. If GE 
preserved and produced only a single terabyte of data, the production would be equivalent to roughly 24,666 
banker boxes full of documents or 11,000 copies of the United States Code or 22,727 copies of the Oxford 
English Dictionary. That is an astounding amount of data to preserve at great expense. 

' 1 terabyte is 1,000,000,000,000 bytes, or 1 trillion (short scale) bytes, or 1024 gigabytes. The U S. 

Library of Congress Web Capture team claims that “[a]s of September 2011, the Library has collected about 
254 terabytes of data . . . The archives grow at a rate of about 5 terabytes a month.” See Library of 
Congress, Web Archiving FAQs (2011), http://www.loc.gOv/webarchiving/faq.html#faqs_05. 
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GE has approximately 290,000 employees. We have normal turnover, retirements and transfer of 
nearly 35,000 employees each year. In addition, GE is involved in the acquisition or divestiture of 
approximately 1,000 smaller entities each year. These routine personnel changes create the need to keep 
track of close to 500,000 individual data sources who could be subject to preservation obligations depending 
on the nature and breadth of any claim. The amount of data that our employees create on any given day is 
beyond comprehension. 

The complexity of this obligation to preserve data is daunting. Recently we have begun to create a 
database of preservation and litigation holds. While this database is still under construction, currently, we 
have about 10,000 employees who are on litigation holds, which means those employees have been sent 
communications prohibiting the destrucbon of information on their computers or other electronic devices or 
in their files. Many employees have multiple holds. For example. I have no reason to disagree with 
Microsoft’s estimate that for preservation purposes alone, it collects 17.5 GB from each custodian in 
litigation (the equivalent of over 430 banker boxes of documents per custodian), which is up from an 
average of 7 GB per custodian just three years ago. From what I have seen, I believe Microsoft’s experience 
is consistent with that of many other companies. It is inconceivable that any libgator could review, select, 
and use as evidence at trial even a small fraction of the information that GE preserves. We are engaged in 
preservation for the sake of preservation. 

Magnifying this problem is the complexity created when you consider the number of different media 
and communication systems and back-up systems in use today. Companies preserve duplicative information 
and preserve meta-data and other forms of ESI which are rarely the best or only sources of information that 
the court, juries, or the parties will use to resolve a dispute. Companies preserve astronomically more data 
than is ever reviewed, let alone used, by the parties in litigation. 
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Examples Of Over-Preservation At GE 

I would now like to go beyond hypotheticals and provide the Subcommittee with real-world 
examples of these exorbitant costs and describe how American business interests will benefit from increased 
clarity in this area. We have shared these examples with the Judicial Conference in Dallas. The costs 
expressed here are very conservative and do not quantify additional costs incurred from business 
interruption, legal expense, and other stressors. 

Case Number One: How Lone Does "Pre-Litigation" Last When No Claim is Brought? 

Under the current ill-defined preservation standards, GE must preserve documents when it 
“reasonably anticipates” litigation. This vague standard has no meaningful scope or time limits. To comply 
with an amorphous "reasonably anticipates” standard, GE has been preserving documents for several years in 
a specific matter where no litigation is pending. Indeed, no case may ever be filed. Because no court has 
jurisdiction, and there is no opposing counsel, GE cannot negotiate or seek direction to confirm or otherwise 
adjust the scope of the documents it is preserving. Thus. GE is incurring significant costs for extended 
periods preserving data that no one may ever even ask to see. Unfortunately, this example is far from 
unique. 

The example I just described involves a single business at GE and is confined to GE’s U.S. operations. 
Thus, the breadth of the hold in this example is relatively narrow - there are 96 custodians. In a company 
the size of GE, it would not be out of the ordinary for hundreds or even thousands of individuals to be 
involved in a subject matter that becomes the subject of litigation that lasts for many years (which is typical 
for most of our matters). Even in this relatively narrow example, however, 3,800,000 documents have been 
identified to date, which total 16,000,000 pages of data. This data only has been coded and scanned for 
preservation. There has been no substantive review involved. We are simply “preserving” this data. However, 
the custodians generate approximately 500,000 new documents every six months which must also be 
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preserved, coded and scanned. This ever growing amount of material costs approximately $100,000 per 
month to preserve in just this one case. To date, excluding legal review, GE has incurred $5.4 million in fees 
for preserving this data. And because the rules do not define an “end point," the meter is still running. 

Case Number Two: The Status Quo Does Not Incentivize Proportionality 

I would also like to discuss a second impact of "over-preservation,” which is the disproportionate 
nature of discovery costs once litigation is filed. GE is involved in a smaller matter where we valued the 
liquidated damages at less than $4 million. In order to comply with its preservation and discovery obligations, 
GE has collected, preserved and produced material generated by 57 custodians. These individuals have 
created approximately 3,100,000 documents, requiring review and production at significant and 
disproportionate expense. In this matter, GE has incurred $1.5 million in fees for coding and quality control 
review of its production and $4 million in fees for document review, the creation of privilege logs, and the 
subsequent production of the material. In a case valued at less than $4 million dollars, GE has spent, to date, 
$5.9 million simply organizing and producing documents to be reviewed. Few of these documents will ever be 
used in the actual discovery process. 

Because the current rules impose obligations on us in the absence of any agreement, often opposing 
counsel is not interested in “meet and confer” negotiations to reduce this burden. Indeed, many even fail to 
actually review the vast majority of the documents produced. Rather, the norm is to have the party who 
created the data be responsible for all expenses associated with locating, preserving, collecting and 
producing the material. Only after that expense do the recipients engage in some sort of winnowing process. 
Rarely do courts consider cost-allocation, which can incentivize an efficient focus on information necessary 
to prove the case. Without such economic issues fairly addressed, ESI production becomes leverage to skew 
resolution of matters not on the merits but rather on the economics of the case. 


A/74S44004.1 


8 



328 


The outcome in this example was typical. When faced with the decision between reducing the scope 
of production over the plaintiff s objection and/or shifting costs to the requesting party, the court simply 
defaulted to a determination that GE was better able to bear the cost of the production and had the 
resources to do so. Under that test, costs are never shifted. 

What is most important is that it is money wasted. Resources that could be put to better, more 
productive economic uses to create new products are forever tast. 

We Need Clearer Rules As To Our Discovery Obligations 

As the above examples demonstrate, American companies are incurring significant needless costs 
because they lack clear guidance as to their discovery obligations. I appreciate this opportunity to illustrate 
for this Subcommittee the real-life challenges faced by an American company burdened with the uncertainty 
of data preservation under the current rules. With clearer guidance and rules, companies can expend the 
resources necessary to comply fully with the document preservation rules and use the savings to create jobs 
and invest in their future and the U.S, economy. We will continue to work with the Judicial Conference Rules 
Committee in its effort to develop amendments to the Rules of Qvil Procedure that will help solve some of 
these "preservation” problems as well as other systemic problems. We applaud the efforts of this 
Subcommittee in exercising its oversight role under the Rules Enabling Act. 
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Mr. Franks. I will now begin the questioning by recognizing my- 
self for 5 minutes. 

Professor Hubbard, I’ll begin with you, sir. You estimate that 
rules clarifying a trigger and scope of preservation obligations 
would save billions of dollars for American businesses. Now while 
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these savings would be most apparent in the largest cases that 
make up the long tail of discovery costs, wouldn’t it be — wouldn’t 
clearer rules save at least some money in even the other cases, in 
all cases? 

Mr. Hubbard. I certainly would expect that to be the case, par- 
ticularly with respect to preservation, because there are many situ- 
ations in which, as I mentioned before, preservation costs are in- 
curred, but litigation and discovery costs are not incurred. And 
judging from the fact that for many large companies, there have 
been statements to the effect that somewhere between perhaps 40, 
60, or 70 percent of their matters involving preservation are not — 
do not correspond to an active, filed lawsuit, a rule clearly estab- 
lishing the boundary time in which the obligation to preserve is 
triggered would reduce, essentially, by 100 percent, the preserva- 
tion costs associated with those cases no matter how large or how 
small they are. 

Mr. Franks. Well, thank you, sir. 

Justice Kourlis, some have argued that any savings realized by 
clarifying discovery and preservations rules would come at cost to 
the quality of evidence produced in litigation and the court’s ability 
to find facts and to do justice. 

Do you agree with this analysis, or do you believe that we can 
better define discovery obligations without sacrificing courts’ core 
mission? 

Ms. Kourlis. Mr. Chairman, the latter. I clearly believe that we 
can better define and manage cases, including discovery, without 
sacrificing justice. Furthermore, I believe that the failure to do so 
sacrifices justice every day because of the cases that can’t be filed 
and the cases that are settled on the basis of the costs of litigation. 

Mr. Franks. Well, thank you. Mr. Hill, as far as the challenges 
faced by GE, are they the same as those faced by small businesses? 

Mr. Hill. Not really. Companies our size produce a significant 
amount of electronically stored information. I mean, it stands to 
reason that the larger the company, the more the employees, the 
more complex the organization, the more data you produce. 

So the burden on us is really in the preservation prelitigation. 
We probably can handle it a little bit better than a smaller com- 
pany, it doesn’t mean that we should have to or that it’s a benefit. 
I think the impact on smaller businesses though, under the current 
rules, is once discovery has been filed. You take a small company 
that has a limited amount of staff, limited resource, but still have 
computers. Once litigation is filed, they have the same obligations 
that anyone does; they have to collect that information, sort it, re- 
view it and produce it. 

For a small company, reviewing the kind of data that even 10 
people can produce would be inordinately expensive, and I would 
suggest the burden on them is even greater than on us. 

Mr. Franks. Well, that seems to be a pretty compelling point 
that goes to Justice Kourlis’ points. You know, the interest of 
courts should ultimately be justice and if, indeed, it is just too ex- 
pensive for some of the smaller entities to access that justice, then 
justice is denied. 

And I, again, appreciate all of your testimony. And I am now 
going to recognize the Ranking Member for 5 minutes. 
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Mr. Nadler. Thank you, Mr. Chairman. 

Justice Kourlis, you testified about the burden of discovery and 
so forth, as have everybody, and obviously that’s a concern to us. 
You say in your testimony the Standing Committee is the appro- 
priate forum for the discussion, both immediate and the long-term 
discussion, but it is a discussion which all of us have legitimate 
and significant stake. So do you think that that’s the proper place 
for resolution of this, or do you see any role for Congress at this 
point in terms of any legislation? 

Ms. Kourlis. I don’t see a role for Congress in terms of legisla- 
tion. Congressman, I do, however, see a role in terms of level of at- 
tention and focus and interest. This clearly is a very significant 
problem. I welcome the opportunity to have all of you be made 
aware of the nature of the problem and aware of the efforts that 
are being undertaken to address it. 

Mr. Nadler. You think that the best forum for addressing it is 
the standing committee? 

Ms. Kourlis. Yes, at present I do. 

Mr. Conyers. Would the gentleman yield? 

Mr. Nadler. I’ll yield. 

Mr. Conyers. Have you written or contacted the Judicial Con- 
ference about this subject? 

Ms. Kourlis. Oh, yes, indeed. Congressman, yes. 

Mr. Conyers. Well, do you 

Ms. Kourlis. I think, actually, I can say that all of us have ap- 
peared — 

Mr. Conyers. Well, no, I don’t think all of you have. 

Ms. Kourlis [continuing]. Have appeared in that forum for pur- 
poses of addressing these issues. 

Mr. Conyers. No, I don’t think so. I didn’t hear anybody else 
say. Tell me about your 

Mr. Franks. Perhaps you could clarify that. Have others been to 
testify in that forum? Perhaps you could 

Mr. Conyers. Yes. Let’s let everybody testify for themselves. 

Ms. Kourlis. Okay. 

Mr. Conyers. But tell me what it is that you recommended. 

Ms. Kourlis. Congressman, our recommendations in my little 
corner of the world, the Institute at the University of Denver, 
where I live and work, is a streamlining and a reworking of the 
pretrial process in the civil justice system in an effort to try to as- 
sure that the process, is indeed, more streamlined, more efficient, 
more case-specific so that more cases get to jury trial, so that more 
cases can be resolved on the merits and fewer cases suffer from 
what former Chief Justice of the State of New Hampshire, John 
Broderick, calls trial by attrition as distinguished from trial by 
jury. 

Mr. Nadler. Thank you. I assume we can get a copy of some of 
that? 

Ms. Kourlis. You bet. 

Mr. Nadler. Mr. Butterfield, some proponents of reform seek 
amendment of Rule 37 to revise rules for sanctions with particular 
focus on sanctions with regard to the duty to preserve. 
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How, if at all, has the 2006 amendment to Rule 37(e) to provide 
a safe harhor for loss of electronically stored information help with 
this concern? 

Mr. Butterfield. Congressman Nadler, those are those who 
criticize Rule 37(e), have said that the safe harbor is rather shal- 
low. The safe harbor applies to sanctions for spoiliation, where the 
rules apply, so they are usually sanctions where there’s been a vio- 
lation of the preservation order. 

But, if you take a look at the case law out there, and the case 
law goes far beyond Rule 37(e), the case law makes it pretty clear 
that people and companies are not getting sanctioned for conduct 
that is not egregious. That’s the key component. 

You know, there’s lots 

Mr. Nadler. And obviously they shouldn’t be sanctioned if their 
conduct is not egregious? 

Mr. Butterfield. They’re not getting sanctioned for good faith 
conduct. They’re getting sanctioned for conduct that’s clearly in bad 
faith, clearly egregious. So a lot of the concern here, in my opinion, 
is overblown. 

Mr. Nadler. Thank you. Mr. Hill, your focus is on the need to 
preserve in order to defend against a lawsuit. Businesses, however, 
also have an interest in preserving information because they might, 
after all, be the party bringing a lawsuit, or because otherwise re- 
quired by law. 

How do you accurately separate, within your overall practices, 
for retaining requisite information, costs related solely to anticipa- 
tion of litigation presumably where you might be a defendant, as 
I presume you’re not complaining about costs where you want to 
sue someone else. And how do you respond to the DOJ’s concerns 
that specific preservation rules might conflict with other existing 
obligations to retain records? 

Mr. Hill. Actually, the preservation rules impose costs whether 
you are a plaintiff or a defendant, and that raises the issue that 
there is a difference between the cost of preservation for litigation 
purposes, and the cost of preservation in the ordinary course of 
business, and I think that’s an issue that 

Mr. Nadler. Excuse me, why would that be? 

Mr. Hill. Because a company generates data for its normal busi- 
ness operations. For example, we manufacture jet engines. There 
are engineering diagrams. There’s all kinds of data that are used 
by that organization while we continue in that product line, and 
that information will exist under our normal document preserva- 
tion rules for, in many instances, decades, certain kinds of data. 

Mr. Nadler. You figure out how to make a better jet engine. 

Mr. Hill. The Federal rules, however, impose a separate, distinct 
and duplicative obligation in that once we believe that there is a 
reasonable chance of litigation, we have to take that electronic in- 
formation and remove it from our normal course of business, create 
a separate platform to store it and save it and incur those costs so 
that we can demonstrate in a courtroom, and only in a courtroom, 
that that information has not been, in any way, altered. 

That doesn’t, in any way, help the business model. It’s not some- 
thing that we would do normally, and it is simply a cost. And as 
I indicated in my earlier testimony, we do that time and time again 
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when litigation is never filed, and we also do it in times where liti- 
gation is filed and then it’s not requested. 

Mr. Nadler. And the second part of my question, which is, how 
do you respond to the DOJ’s concerns that specific preservation 
rules that we might try to write might conflict with other existing 
obligations to retain records? 

Mr. Hill. It’s not clear to me that that’s accurate. We have obli- 
gations to preserve documents from regulatory reasons, for exam- 
ple. And I just believe that the courts and the Congress should sit 
down and determine what is the most efficient way to protect infor- 
mation to allow people to have a fair trial and not have the cost 
of litigation drive the outcome of that trial. 

The Justice Department is entitled to its opinion. I have seen the 
growth and cost of this, and it is impacting the system. 

Mr. Nadler. Thank you, my time has expired. 

Mr. Franks. I thank the gentleman. Just for point of clarifica- 
tion, Justice Kourlis indicated that some of the rest of you may 
have had input at some point to the Judicial Conference; is that 
correct? 

Mr. Hill? 

Mr. Hill. Yes, that’s correct, I have. 

Mr. Franks. Mr. Butterfield. 

Mr. Butterfield. I have. 

Mr. Franks. Mr. Hubbard. 

Mr. Hubbard. Yes, I have. 

Mr. Franks. So that Justice Kourlis was correct and I just want- 
ed to give everybody a chance to answer for themselves in that re- 
gard. 

We are hopeful that the Judicial Conference will come forward 
with some ideas of their own which the Congress, maybe even opti- 
mistic that they might do that, and the conference might bring 
some things that the Congress would deem worthwhile. 

So with that, I would yield to the distinguished Ranking Member 
of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you very much. Chairman. 

Now, I notice that the Justice didn’t mention other problems that 
are raising the expenses of court litigation, like shortage of judges, 
the expense of counsel and a variety of other reasons. 

Was there any reason for those not being included in this? Be- 
cause it gives you — it could give one the impression that this is the 
main problem of diminished, great, legal services in this country. 
Justice? 

Ms. Kourlis. Congressman, you are absolutely right, it is a 
multi-faceted problem, including budgets for courts, and judicial 
vacancies, and a host of other components. What I also believe is 
that the courts themselves, the way that the civil litigation process 
is structured, have a duty to reorganize, rethink how they present 
their services, and recalibrate them to the needs of the users. I tell 
an anecdote. Congressman. 

Mr. Conyers. Well, wait a minute. 

Ms. Kourlis. It is really short, I promise. 

Mr. Conyers. I believe you, but spare me. Now, here is the prob- 
lem. We don’t know what the Judicial Conference is going to do. 
Maybe they got your report and were so impressed with it that 
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they are going to begin to deal with the questions of proportionality 
that you raised. And maybe they haven’t considered these things. 
And maybe they will. 

Ms. Kourlis. Oh, indeed, I think they are. I think they are giv- 
ing it great thought and deliberation. 

Mr. Conyers. I am happy to hear your confidence about it. Now, 
Mr. Hubbard, we have a little problem here. Your report was based 
on four major companies, right? 

Mr. Hubbard. The preliminary report, yes. 

Mr. Conyers. All right. Which four? 

Mr. Hubbard. Congressman, respectfully, I have kept those iden- 
tities confidential. That was the basis upon which the data was 
shared with me. 

Mr. Conyers. And because of what reason did you keep them 
confidential? 

Mr. Hubbard. Concerns that information about the costs of pres- 
ervation, which can be, in some cases, but not all, very high, could 
be used perhaps for strategic advantage against them. 

Mr. Conyers. Sure. All right. I understand. Now, does that mean 
that your final report is going to be confidential, too? 

Mr. Hubbard. The identities of specific companies will be kept 
confidential in the report. 

Mr. Conyers. Can I ask you this? Were they large corporations? 

Mr. Hubbard. Yes. 

Mr. Conyers. How large? 

Mr. Hubbard. These are, I guess, you would say very large cor- 
porations, in the order of Fortune 500 companies. 

Mr. Conyers. Well, you were candid enough to let us know that 
your report was preliminary, and that we should not take any con- 
gressional — make any congressional decisions based upon it be- 
cause it was a preliminary report. Is that right? 

Mr. Hubbard. I think it is fair to say that we should not 

Mr. Conyers. Is that right? 

Mr. Hubbard. I think that is right, yes. 

Mr. Conyers. Okay. All right. Thanks so much. Then in other 
words, all of us, including all of you, who I think you have all said 
that you have communicated with the conference, are going to be 
waiting, like the Subcommittee, to find out how much of your ad- 
vice was taken by the conference. Is that correct? 

Mr. Hubbard. To an extent, yes. I think that is fair. 

Mr. Conyers. All right. Mr. Hill? Is that right? 

Mr. Hill. We certainly will see what they do. 

Mr. Conyers. Of course. So I am heartened by the fact that 
Madam Justice seems to feel that there may be some encour- 
aging — that they may be taking at least some of her recommenda- 
tions seriously. And I hope that they are taking all of your rec- 
ommendations seriously. So I guess I will be waiting, just like you. 
Maybe we should have another hearing after the report comes out, 
and see how our opinions and estimations of what was being done 
and had been done came out. I would recommend that to the 
Chairman. I hope that all of you will as well. Thank you, sir. 

Mr. Franks. Thank you. Is it your thought that you will ratify 
whatever the Judicial Commission comes out with? 
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Mr. Conyers. No, not me. I will be critically waiting the results 
of the final report. 

Mr. Franks. Waiting with bated breath. Listen, I want to thank 
all of the Members, and I especially want to thank the witnesses. 
Forgive me, Mr. Scott. You snuck up on me, sir. I will recognize 
Mr. Scott for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. I just had a couple of 
questions. Mr. Hubbard, what are some of the costs involved in 
preservation? Preserving electronic data shouldn’t be that expen- 
sive. What are some of the costs in preserving other data? 

Mr. Hubbard. Thank you. Congressman. Of course the costs that 
we all think of initially with respect to preservation is the cost of 
simply housing the data on a computer drive. And that cost, as I 
think we are all aware of, has decreased exponentially over time. 
However, the costs that I have in mind when I talk about the costs 
associated with preservation are not limited merely to the costs of 
storage of data, but the fact that in the process of implementing 
what is usually referred to as a litigation hold, sometimes dozens, 
maybe even hundreds or more of employees are called upon to re- 
view the documentation for which they are responsible, their 
emails, their computer files, in order to ensure compliance with the 
litigation hold. And it is that employee time, which can run into 
the hundreds or thousands of hours, that can become a very signifi- 
cant cost. 

Mr. Scott. Okay. Now, why shouldn’t the present rules of pro- 
portionality and common sense and letting the judge determine 
what is reasonable and not reasonable based on the issues, the 
facts at issue, the size of the case, that kind of thing, proportion- 
ality, why shouldn’t that be enough? 

Mr. Hubbard. Well, Congressman, certainly proportionality 
should be the touchstone to approaching questions of discovery and 
preservation. The question is whether it is under the current rules. 
The rules envision active judicial oversight of the proportionality 
balance. But in reality, that doesn’t occur. The most obvious reason 
being that the decisions with respect to preservation often have to 
occur before litigation is even filed, and therefore a judge cannot 
be involved. Parties are then are forced to make judgments on their 
own given the risk that depending upon which jurisdiction they end 
up in and who the plaintiffs on the other side are, how broad the 
preservation obligation will be. And that is where I think the un- 
even and inconsistent case law that currently exists creates this 
tendency toward overpreservation. 

Mr. Scott. I think we have heard from some of the witnesses the 
idea that congressional action is not needed. I suppose that means 
congressional action might make matters actually worse. Do we 
have any recommendations to make it better? I mean, litigation is 
expensive. I am not sure that there is a lot we can do about that. 
Do you have any recommendations? 

Mr. Hubbard. Well, litigation certainly will always be expensive. 
The question is whether we can make it more efficient. Certainly, 
because the Judicial Conference’s attention is directed to these 
issues right now, I think we all agree that the proper process is to 
participate and contribute to that process in the capacity that we 
can. 
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Mr. Scott. Do we have any recommendations? 

Mr. Hubbard. Any recommendations for specific rules? 

Mr. Scott. Right. 

Mr. Hubbard. I certainly have made recommendations. First of 
all 

Mr. Scott. We are here listening to the complaints, but what can 
be done about it? 

Mr. Hubbard. What can be done is for one, by implementing 
Federal rules that directly address preservation, there can be uni- 
form treatment of the preservation obligation. 

Mr. Scott. But proportionality kind of works the other way, be- 
cause some may be reasonable in some cases and others not. Does 
anybody have any specific recommendations as to what we can do 
to make the situation better? 

Mr. Hill. Congressman, I think an important role for the Sub- 
committee is to provide its oversight to the Committee. Because the 
Federal Rules Conference considers the way — my concern is that 
the Federal Rules Conference will consider the way litigation will 
operate once it is in a courtroom so that it appears fair and effi- 
cient, and they will draft rules that solve the problem that they 
focus on most. I think this Committee’s obligation is to make sure 
that those rules work in an economic environment, that there are 
other issues involved in litigation, as we have pointed out. Preser- 
vation costs before litigation is filed imposes a burden. I think that 
is something that Congress could bring to the attention of the Com- 
mittee. 

Mr. Scott. I am not hearing any recommendations. 

Ms. Kourlis. Congressman, I am not entirely sure whether your 
question is narrowly focused on recommendations for a preserva- 
tion rule, or broader recommendations, or whether you are asking 
whether any of us have recommendations for action that we would 
ask Congress to be taking. 

Mr. Scott. I think we have heard that there are no recommenda- 
tions for Congress to do anything yet. 

Ms. Kourlis. That is correct, from my perspective. 

Mr. Butterfield. Congressman, I wrote a paper about a year 
ago, along with my colleague behind me, Ariana Tadler, and the 
subject of our paper was give the rules a chance. The 2006 rule 
amendments, the ink was barely dry when some of these surveys 
were started and people started criticizing the rules. The rules are 
abundantly flexible. They have the mechanisms in place to curb the 
costs of litigation if people simply use them. 

Mr. Scott. Thank you. Well, Mr. Chairman, I thank you for the 
hearing, but I think what we are hearing from people is it is not 
timely for Congress do anything about it at this point. 

Mr. Franks. And I thank the gentleman. And I thank all of you 
again for being here, and the audience for being so attentive. And 
without objection, all Members will have 5 legislative days to sub- 
mit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as possible so that their answers may be made part of the 
record. 

Without objection, all Members will have 5 legislative days with- 
in which to submit any additional materials for inclusion in the 
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record. With that, again, I thank the witnesses, and I thank the 
Members and observers, and the hearing is now adjourned. 
[Whereupon, at 2:48 p.m., the Subcommittee was adjourned.] 
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December 9, 2011 


Honorable Trent Franks 
Chairman 

Subcommittee on the Constitution 
Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

We understand that the Subcommittee on the Constitution is holding a hearing on 
December 13 to address “The Costs and Burdens of Civil Discovety.” On behalf of the Judicial 
Conference’s Committee on Rules of Practice and Procedure (tlie “Standing Rules Committee”) 
and the Advisory Committee on Civil Rules (the “Advisory Comraitlee”), we WTite to provide 
you an update on the Advisor}- Committee's work on reducing the costs, burdens, and delays of 
discoveiy in civil cases and request that it be made part of the record of your hearing. The Rules 
C'ommittees understand that discover}’ is an import^t issue to all iitigant.s, whether plaintiffs or 
defendatits, and are closely examining ways to improve the current system. Thus, we understand 
the impetus for this hearing and look forward to learning additional facts it may det'eiop on this 
important subject. 

As the discussion below demonstrates, the Rules Enabling Act process for examining and 
addressing these concerns is already well underway. The Advisor}^ Committee is taking aclose 
look at discover}'^ and other aspects of civil litigation to ejqjlore ways to reduce costs, burdens, 
and delays. Wo urge you to allow the Rules Committees to continue their consideration of these 
issues through the thorough, deliberate, and time-tested procedure Congress created in the Rules 
Enabling Act. 
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Preservation and Sanctions 

The Advisory Committee is engaged in an extensive study of the difficulties facing 
litigants, courts, and third parties in dealing with issues related to preserving documents and 
informvation for litigation and the related issue of the sanctions imposed when preservation 
obligations arc not met. In May 2010, the Committee hosted a conference on civil litigation at 
Duke University (tire “2010 Conference”) to examine ways to address costs and delays in the 
federal civil justice system. The Conference gathered over 200 judges, lawyers, in-house 
counsel, state judges, and nonprofit organizations to consider the state of the ci'Ul ju.stice system. 
The Conference had munercus panels devoted to particular topics. The panelists, as well as 
many other organizations, submitted empirical data and papers on a variety of topics relating to 
the civil justice system.^ A significant amount of the work of the 2010 Conference was devoted 
to electronic discover)’. The Conference resulted in a strong recommendation that the Advisory 
Committee consider ways to provide more clarily and guidance on preservation obligations and 
spoliation sanctions through changes to the Federal Rules of Civil Procedure. As a result, the 
Committee and its Discover)' Subcommittee have been closely examining potential rule 
amendments. The Discovery SubcommiUee began work on preservation immediately after the 
2010 Conference and has met repeatedly over the past year and a half to focus its work on this 
issue. 


The Subcommittee commissioned research into how rederal courts throughout the 
country are addressing triggers for the pi'eservation of electronic information, the scope of the 
preservation obligation, and sanctions for the failure to prsserv'e such information.^ The 
Subcommittee asked the Federal .Judicial Center (“FJC”) to conduct empirical research on 
motions for federal court sanctions based on allegatloiis of spoliation of evidence,^ The 
Subco3nmittee also commissioned research on statutes, regulations, and rules requiring 
preserv'ation at tlte national, state, and local level, to assist in its examination of how other 
preservation obligations might interact with obligations imposed by courts and potential rule 
amendments,'* 


‘The empirical data and papers submitted for the 2010 Conference arc available at 
http://www.uscoiirts.gov/RiilesAndPolicics.TcdeiaIRulemaking/Ovcrview/T)ukeWebsiteMsg.aspx, 

'The research is summarized in a long memorandum available at 
http:/Avv.w.uscourts.gov/uscourrs/RuiesAnd?olicies./rulcs/Case_Law'_o!i Potentia]_PrcscrY'ation_ 
201iUl.pdf. 

‘The results of the F.TC study are available at http://ww\v,uscourts,gov7uscourts/RiilesAnd 
Po!icies/iii!e3/Da!lasMiniConf_Emp3ricai_Data/Federal%20Judicial%20Center.pdf. 

'^The results of the research are summarized in a memorandum available at 
http://w'V'’vV.uscourts.gov/uscourtS/TlulesAndPo}tcies/rules/Laws%20Imposing%20Pre3en'ation%20 
Obiigation3.pdf. 
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In Septeinber of this year, the Subcommittee hosted a one-day conference in Dallas, 
Texas, to further examine possible nilemaking responses to preservation and spoliation .sanction 
issues. 1 he Subcommittee invited about 25 participants, mciuding in-house counsel, plaintiff 
and defense lawyers, academics, judges, and technology experts, to provide their views on these 
issues. Fhe Subcommittee circidated ideas tor possible rule amendments in advance of the 
conference to focus the conversation on possible solutions to current preservation burdens. The 
Subcommittee received very valuable input at tire Dallas conference. Tlie Subcommittee also 
received, and continues to receive, w'ritten commentary and proposals ft om participants and other 
organizations interested in these issues.^ 

At the Advisory Committee’s recent meeting on November 7 and 8, 2011, the 
Subcommittee solicited tlic views of the full Committee on whether and hov/ to proceed with 
rulemaking efforts to address preservation issues, The agenda materials included a 3 1 “page 
report from the Subcommittee, charts summarizing case, law from around the cour.try on relevant 
issues, minutes of the Dallas conference and discussions of the Subcommittee, and 1 3 
submissions from corporations attd organizations on the issues being addressed by the 
Subcommittee.'^ A large number of obsen-ers, including some congressional staff, attended the 
Committee meeting, The discussion was robust. The Subcommittee will continue to consider 
both providing detailed guidance on preseivation obligations and providing more clarity on 
sanctions, as well as other rulemaking possibilities for addressing preservation concerns. The 
Subcommittee plans to present a recommendation on how to proceed at the next Advisory 
Committee meeting, scheduled far March 22 and 23, 2012. 

Committee Wor k on Litigat ion Costs 

Another subcommittee formed after the 2010 Duke Conference (the “2010 Conference 
Subcommittee”) is .addressing other proposals for reducing costs In civil litigation. This 
Subcommittee is considering possible rulemaking approaches, as well a,s other means for 
addressing costs and efficiency concerns, such as judicial education, lawyer education, revisions 
to the Bench-book for US. District Court Judges., and guides to “best practices.” The FJC has 
already undertaken several projects to emphasize the advantages of active case management in 
reducing litigation time and expense. 


T\il of the written materials that were prepared by the Subcommittee and considered at the 
September conference, as well as submissions received by tlie Advisory Committee, are posted on the 
federal rnlemalcing w^ebsite at http://w>vw.uscourts.goy/RulesAndPoIicie3/F€dera!Ruiemaking/Overvie\v/ 
DaI!asMin)ConfSept201 l.aspx. 

'"The full agenda materials are available at httpi/Awnv.uscourts.gov/'iscourts/RuiesAnd 
PoUcies/ruies/Agenda%20Books/Civil/CV2011'll.pdf. The materials considered by the Committee in 
connection with its discinssion of preser\'.ation issues can be found at pages 53-469 of the pdf file. 
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Empirical work also continues to be done to build on the work undertaken for the 20 1 0 
Conference. The FJC has concluded the fii^t phase of work on the impact of Beil Atlantic Corp. 
V, Twambly, 550 U.S. 544 (2007), and A.^hcrQfi v. Iqbal, 556 U,S. 662 (2009), on federal 
pleading practice,^ and is continuing work on a second phase of that project.* The FJC is also 
examining the frequency snd timing of initial case-management orders ’ Another project on 
discovery conferences conducted under Civil Rule 26(1) is expected to begin early next year. 
Other organizations are also conducting empirical research on the costs of discovery, and the 
Subcommittee will be considering the results of their work. 

The 2010 Conference Subcommittee, togetlier with the FJC, is also gathering information 
on pilot projects being conducted in federal comts around the country. These include a pilot 
project in the Southern District of New York on managing complex case-s more efficiently, a 
project in the Seventh Circuit on reducing the complexity of electronic discovery, and an 
expedited trial program adopted in die Northern District of California. 

The 2010 Conference Subcommittee has worked with a group of plaintiffs’ and defense 
lavv-yers to develop a set of standard discover)- requests that should significantly streamline the 
discovery process in employment cascj?. Such cases aie a significant part of federal district court 
dockets. The protocols were presented at the Advisory Committee’s meeting and will be 
offered as a model for adoption by itulividuai judges around tiic country. Experience in tliofie 
courts may encourage more general adoption and may inspire other groups to develop similar 
discovery protocols to simplify and reduce the cost of discoveiy in federal civil litigation. 

The 2010 Conference Subcommittee is examining the possibility of several rulemaking 
responses to concerns about cost.s and delays in civil litigation. Many proposals are currently 
being considered, including reducing the amount of time before a scheduling order is entered; 
emphasizing cooperation among the parties in the rules; giving even greater emphasis to 
proportioiialitv limits on discovery; implementing methods to avoid evasion in responding to 
discovery; setting presumptive limits on certain types of discover)^ and implementing a 
pre-motion conference with the court before discovery motions arc filed. T he Subcommittee has 


’The FJC's first report on motions to dismiss after Iqbal is available at http;//wvf-x'. tjc.gov/ 

public/pdf.nsf/iookup/motioniqbalpdf'Sfile/motioiiiqbai.pdf. 

*The FJC’s report with an update on its study of motions to dismiss after Iqbal is available at 
http ://www.f)c.gov/pLibiic/pdfnsf'!ookup.h«otioniqbal2.pdfv'$fi!e/motioniqba!2. pdf. 

’The FJC’s report on the timing of scheduling orders and discovery cut-off dates is available at 

hctp:,t7wvAv.fic.gov/pubUc/pdfnsf4ookup/ieetiming.pdfrSfile.deetiming.pdf. 

'-^'See SeanFabhang, Tiu- L itigation State 3 (2010) (“Next to petitions by prisoners to be set 
free, job di,scrimination IpAvsuits are the single largest category of litigation in federal courts.”). 
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asked the Advisory- Committee’s reporters to draft rule language so the Subcommittee can 
consider concrete approaches. The Subc^ommittee continues to actively solicit suggestions tor 
other innovative ways to make pn?trial litigation more efficient and effective. 

Tlie Advisory Committee discussed these ciforte at its recent meeting. ' ' 

Conclusion 

The Advisory Committee is examining the issue of cost reduction in civil liiigation in 
great detail. Any rulemaking proposals will go through the ftill Rules Enabling Act process, 
including publication for public comment and review by the Standing Rules Committee, the 
Judicial Conference, the Supreme Com1, and Congress. This multi-layered process ensures the 
tliorough evaluation of proposals to address problems in litigation, while reducing the possibility 
of unintended consequences. 

We appreciate your consideration of Ihe Rules Comniittees’ current work in this area. 

We will continue to pursue the goal, as stated in Rule 1 of the Federal Rules of Civil Procedure, 
of securing the just, speedy , and inexpensive determination of every action in federal court If 
you. or yotir staJff have any questions, please contact Jonathan Rose, Rules Committee Officer, 
Administi'ative Office of the United States Courts, at 202-.^02-1820. 

Sincerely, 



Mark R. Kravitz 
United States District Judge 
District of Connecticut 
Chair, Committee on Rules 
of Practice and Procedure 

Identical letter sent to : Honorable Jerrold Nadler 


David G. Campbell 
United States District Judge 
District of Arizona 
Chair, Advisor}' Coimnittee 
on Civil Rules 


'H he portion of the November 2011 Committee agenda materials that relate to the 2010 
Conference Subcommittee’s work can be found at page 567—622 of the materials located at 

http;//w'ww,uscourls.gov7uscourls/RulesAndPo!icies/rules/AgeRda%20Books/'Civi!/CV201 1-1 1 .pdf. An 
addendum to the materials is available at http://www.uscourts.gov/uscourt 3 /RulcsAx 1 dPolicies/n 1 ies/ 
Agenda%20Books/Civil/Tab%20VI%20Appendix%20F%20SDNY%20Pilot%20Project%20for%20 
Complex%20Litigalion.pdf. 
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Overview 


Lawyers for Civil Justice respectfully submits this statement on behalf of its membership to the 
U S. House Judiciary Subcommittee on the Constitution for inclusion in the record of the 
December 1 3, 20 1 I hearing on “The Costs and Burdens of Civil Discovery.” LCJ is a national 
coalition of counsel for major American corporations; associate member law firms; and the 
leadership of DRl - The Voice of the Defense Bar, the Federation of Defense & Corporate 
Counsel, and the International Association of Defense Counsel, which collectively represent 
more than 20,000 civil defense attorneys nationwide. Our mission is to promote excellence and 
fairness in the civil justice system and to ensure the just, speedy, and inexpensive determination 
of civil cases. 

We commend Chairman Trent Franks, the members of the Constitution Subcommittee and the 
full Judiciary Committee for holding this hearing. The important issues raised by this hearing are 
currently being debated by the U.S. Judicial Conference Committee on Rules of Practice and 
Procedure, and we trust that this Committee will meaningfully address the adverse impact that 
the costs, burdens and inefficiencies of the current federal legal system have on our economy. 
We respectfully submit that the Rules Committee should take bold action to address the many 
problems that currently plague the civil justice system and to broadly reexamine the system of 
justice that the American College of Trial Lawyers (ACTL) and the University of Denver 
Institute for the Advancement of the American Legal System (TAALS) have characterized as 
fundamentally flawed and “in serious need of repair.” We know from these studies and many 
others that society’s goals and objectives are not being served by the current civil justice system. 
In fact, the system’ s perverse effects are weakening our economy, our social structure and the 
global competitiveness of American companies. 

From our perspective, quite simply, the current litigation paradigm of imprecise pleadings; 
overbroad and inefficient discovery; unclear and inconsistent preservation requirements; and 
unbalanced allocation of costs undennines the “just, speedy and inexpensive” detennination of 
actions. As we have explained in a series of formal comments submitted to the Advisory 
Committee on Civil Rules, which are incorporated throughout this statement as hyperlinks, cases 
are being settled, discontinued, or not brought at all because of inadequate pleading standards, an 
almost unlimited scope of discovery, catastrophically high costs and burdens of discovery and 
preservation of infonnation, and inappropriate cost allocation rules. 


The Need for the Rules Committee to Reexamine Key Provisions of the Federal Rules of 
Civil Procedure 


The costs, burdens, and inefficiencies of the federal civil litigation system are varied, complex 
and far reaching. In May 2010, LCJ submitted its White Paper: Reshaping the Rules of Civil 
Procedure for the 21st Centun,'. Submitted to the 2010 Confe.rence on Civil I.itiitation. Duke Law’ 
Scho ol on behalf of Latwcrs f o r Civil Justic e . FRl - The Voice o f t he Defense Bar, Federation 
of Defense & Corporate Counsel. International Association of Defense Co u nsel. 050210 to the 
2010 Duke Law School Litigation Review Conference sponsored by the Judicial Conference 
Rules Committee. 
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The White Paper summarizes the consensus of LCJ’s corporate members, the defense bar, and its 
more than 35 drafters (all experienced trial lawyers) regarding the systemic problems presented 
by litigation in the federal courts and proposes meaningful Rule amendments to help solve these 
problems. The White Paper calls for a comprehensive reevaluation of the existing Rules 
governing litigation in the 2 P’ century to include: (1) the redefinition and rebalancing of the 
interrelationship between pleading and discovery, (2) reevaluation of the premises and focus of 
all discovery and further refinement of the treatment of e-discovery, (3) development of clear 
document preservation and spoliation standards, and (4), deterrence of runaway litigation costs 
with reasonable cost allocation rules. 

More specifically. The Wliite Paper is bold in its recommendations in four areas: 

■ Pleadings - It recommends implementation of the Iwomhly and Iqhal pleading standard, 
demonstrating from a historical perspective the need for pleading standards appropriate to 
modern litigation in the information age. See Martin H, Redish, Pleading, Discovery and 
the Federal Rules: Expiorim; the Foundations of Modern Procedure. Northwestern 
Un ivers i ty School of Law. W orki ne Paper (2010 ) (The “plausibility standard” of Iqbal 
and Twombly is fully consistent with the text and intent of Rule 8(a)’s pleading standard 
and an amendment expressly adopting the language of the plausibility standard should be 
adopted, in order to put an end to the doctrinal confusion that has often plagued lower 
court decisions interpreting the rule.) 

■ Limited Discovery - The White Paper proposes a rule that refocuses the scope of 
discovery on the claims and defenses in the action. It also requires that discovery requests 
be in proportion to the stakes and needs of the litigation and that specific categories of 
electronically stored information should be presumed non-discoverable in most cases. By 
emphasizing proportionality in discovery and placing limits on the extent of E-discovery, 
the paper strikes at the heart of current practices, which fuel runaway discovery costs. 

See Martin H Redis li & Colleen M cXan iara. Bac k to the Future: D i scovery Cost 
Allocation an d Modem Procedu r al The ory. George Washington Law Review. 
Forthcoming (20! i) (The Federal Rules’ strategies to control discovery abuse are 
inadequate because of their inability to put an end to the problems of abusive and 
excessive discovery. The most effective means to do so would be to recognize that the 
costs of discovery are, in the first instance, appropriately to be attributed to the requesting 
party, rather than to the responding party. The current practice concerning discovery cost 
allocation should be rejected as it finds no grounding in the text of the Federal Rules.); 
Richard Esenberg, A M od est Prop osal for Hum a n I.imitations on Cvberdiscov erv. 
(Florida Law' R e views Forthcomi n g, 201 0. (As ESI multiplies, organizations will have to 
find ways to retain and have access to that information which is necessary to conduct 
business, i.e., to sell and design things, to hire and fire people and to do all the other 
things that happen in the real world and become the subject of litigation. There ought to 
be, at minimum, a strong presumption that the retention and retrieval policies created to 
manage this information outside the litigation process are likely to catch almost all the 
information that is relevant within it.) 
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Preservation/Spoliation - Rules should be amended to permit spoliation sanctions only 
when willful conduct was carried out for the purpose of depriving another party of the 
use of the destroyed evidence and when the destruction results in actual prejudice to the 
other party. The Rules should also be amended to include clear standards for spoliation 
of infonnation prior to commencement of litigation, and preservation of infonnation 
thereafter, in order to alleviate the enormous costs and burdens of unnecessary over 
preservation. See William If J. Hubbard. “Preseivation under the Federal Rules : 
Accounting for the Fog, the Pyramid, and the Sombrero.” Unpublished working paper 
(De c 2, 2011) (Attac h ed as Append ix C to Prof Hubbard’s Writ t en Stat em ent). (Rules 
amendments defining reasonable preservation obligations are needed in light of the 
unique place that preservation occupies in the discovery process. Because preservation 
occurs at the earliest stages of litigation, often before a lawsuit is even filed, parties must 
make preservation decisions in an environment of great uncertainty and sparse 
information. It identifies how the Federal Rules can better address trigger, scope, and 
sanctions taking into account the fog of litigation. Reliance on evolving case law will not 
fully address the problems facing parties.) 

Cost Allocation - The purpose of discovery is to permit parties to access information that 
will enable fact finders to determine the outcome of civil litigation. Having rules that 
encourage the parties to police themselves and to focus on the most efficient means of 
obtaining the truly critical evidence is the best w-ay to achieve that purpose. The Rules 
should, therefore, be amended to require that each party pay the costs of the discovery it 
seeks. This will shift the cost-benefit decision onto the requesting party and therein 
encourage each party to manage its own discovery expenses responsibly. See Ronald 
Allen. How to Think About J udicia l System Errors. Co sts and their AiiocatioiL 071211 
(Florida I.aw Rev, Forthcoming (20! i) . (“Asymmetric costs, by contrast, cause skewed 
cost allocation and provide the opportunity for strategic exploitation. By contrast, placing 
the costs of discovery provisionally on the person asking for it, but allowing for judicial 
involvement to make adjustments, may both generally give incentives for the optimal 
production of information and permit a safety valve in the unusual case.”); Martin H. 
Redish. Electronic Discovery and the Litigation Matrix. 51 Duke L.J. 56i (2001) . 
(“[Fjashioning procedures without any serious concern for the avoidance of economic 
waste and the attainment of economic efficiency inexcusably drains society’s resources 
and violates the dignity of the litigants w-hose personal resources are unduly affected.” 

*** “. . .the fact that a party’s opponent will have to bear the financial burden of preparing 
the discovery response actually gives litigants an incentive to make discovery requests, 
and the bigger expense to be borne by the opponent, the bigger the incentive to malce the 
request ”); Martin H. Redish & Colleen McNamara, op. cit supra (When discovery 
costs are imposed on the producing party, an externality is created for the requesting 
party, who lacks any incentive to make economically efficient discovery choices. 
Principles of constitutional due process dictate that the discovering party, rather than the 
responding party, pay for discovery costs, at least where the defendant is the responding 
party. Otherwise, a defendant will be required to pay a benefit to the plaintiff on the basis 
of nothing more than plaintiffs unilateral, unproven allegations of liability.) 
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Adverse Economic Impact of Civil Litigation 

The adverse impact of civil litigation costs on the nation’s economy is acute. Some of these costs 
are highlighted and explained in LCJ’s Comment to Standing Committee Supplementing th e 
Duke White Paper 0608 i 0 . U.S. Companies, seen by many as “deep pocket defendants,” cannot 
absorb litigation expenses as readily as some would assume without placing themselves at a 
severe economic disadvantage. More importantly, corporate defendants are not the only ones on 
which the burden of these excessive litigation costs falls; inevitably, many of these costs will be 
passed on to consumers and taxpayers in the form of higher prices, decisions to forego promising 
areas of research, the withdrawal of products and services from the market, and the relocation of 
jobs and other corporate investments to jurisdictions with more efficient, cost-effective civil 
justice systems. 

This important finding of the White Paper is supported by findings later submitted to the 2010 
Duke Conference on Civil Litigation by LCJ, CJRG and the Chamber ILR In the FRCP 
Litigation Cost Sun.’ev of Major Companies as well as other studies such as the I.etter from 
Profe ssor Henry' Butler to The Honorable L e e Ti. Rosenth al, et al. (Jun e 2 , 2010) . (“ ... for each 
$ 1 of profit earned, on average survey respondents spent between $0.18 and $0.31 on litigation 
costs.”), and Professor William IT J. Hubbard: Prelrmimirv Feport on the Preservation Costs 
Survey of Major Companies (Civil Justice Reform Group Sept. 8, 201 1 ); and Professor William 
H. J, Hubbard: Letter to the Hon,_Dayid G.^CanipbellttNoy, 3, 201 U (“Given the thousands of 
large companies that face significant preservation costs, one can extrapolate from this number to 
estimate that the savings for all companies would be in the billions of dollars.”) 


The Need for Fundamental Revision of the Discovery Rules 

LCJ’s White Paper demonstrates that, notwithstanding the history of many amendments to the 
Rules of Civil Procedure, the current patchwork of rules is simply not working. As history has 
shown, numerous modest amendments to the Rules governing discovery have achieved little in 
addressing the problems that have long plagued the discovery process. The system needs 
fundamental reforms, more than just “tinkering at the edges,” in order to improve the 
administration of justice in the federal courts. 

There has been ongoing debate surrounding the discovery rules for more than a generation. 
Federal Rule of Civil Procedure 26 has been amended no less than four times. Although each 
amendment attempted to address the ongoing problems of discovery costs, burdens, misuse and 
abuse, these remain major culprits in the dissatisfaction with our nation’s civil justice system. 
Accordingly, bold action is required to address this problem that has long-haunted rule makers, 
litigants, practitioners and judges. LCJ submits that now is the time for the Rules Committee to 
prescribe stronger medicine - meaning primarily the narrowing of the scope of discovery to the 
claims and defenses in the case. 

On September 2, 2010, LCJ reinforced its position that the current extremely broad discovery 
rules undermine the system’s ability to bring about the just, speedy and inexpensive resolution of 
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cases by submitting to the Civil Rules Advisory Committee the Comment A Prescript i on for 
Stronger Medicine: Narrow the Scope of Discovert- (September 1, 2010) . 

That Comment was followed by another titled A Prescription for Stronger Discovery 
Medicine:The Danger of Tinkeiing Change and the Need for Meaningful Action (August 1 8, 

201 1). in which we pointed out that the problems of discovery will continue to grow and expand 
until they are addressed head on and once more urged the Rules Committee to adopt meaningful 
Rule Amendments such as the following: 

First, Rule 26 should be amended to narrow the scope of discovery by limiting discovery to “any 
non-privileged matter that would support proof of a claim or defense” subject to a 
“proportionality assessmenf’ as required by Rule 26(b)(2)(C). 

Second, Rule 26(b)(2)(B) should be amended to specifically identify categories, types or sources 
of electronically stored information that are presumptively exempted from discovery absent a 
showing of “substantial need and good cause” which, in turn, could be used to inform 
determinations of what constitutes “not reasonably accessible data” where the rule does not 
specifically address a particular type or category of electronically stored information. 

Third, the so called “proportionality rule”, Rule 26(b)(2)(C), should be amended to explicitly 
include its requirements to limit the scope of discovery. 

And finally. Rule 34 should be amended to limit the number of requests for production, absent 
stipulation of the parties or court order, to no more than 25, covering a time period of no more 
than two years prior to the date of the complaint, and limited to no more than 10 custodians. 

These steps would serve to address a myriad of discovery problems by reducing the volume of 
information subject to discovery (a major contributor to cost), providing a clearer standard of 
relevance, and lessening the likelihood of satellite litigation on discovery issues. 

The need for revision of the discovery provisions of the rules is urgent and immediate. In 
particular, parties need clear rule-based guidance to responsibly comply with unnecessarily broad 
and inconsistent preservation, collection, and production obligations. In the LCJ Comment The 
Time is Nov/: The Urgent Need for Discovery Rule Reforms (October 3 L 201 11 we explain 
how the premier legal system for the administration of civil justice has witnessed the complete 
erosion of Rule 1 . Hundreds of millions of dollars are being spent by corporate litigants in 
America on unnecessary discovery and preservation because that is the only rational response to 
the uncertainty created by unnecessarily broad and inconsistent discovery, preservation, and 
spoliation standards that provide sparse guidance. 


Preservation. Spoliation, and Other Challenges in the Changing Information A2e 

LCJ submitted the LCJ Comment Preservation: Moving the Paradigm. (November 1 0. 2010) to 
the Civil Rules Advisory Committee to reemphasize the ways in which the proliferation of data 
in the 2L‘ Century has forced litigants to spend millions of dollars to address an unquantifiable 
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risk in computing systems that were not designed for litigation holds. It is clear that the costs 
and burdens of unnecessary over preservation of information for potential litigation are much too 
high, the risk of spoliation sanctions is too great, and the impact of ancillary litigation 
proceedings on discovery disputes is too debilitating. High profile sanctions decisions continue 
to force litigants to spend millions of dollars to address an unquantifiable risk in computing 
systems that are designed for a myriad of business purposes, but not for litigation holds. 

Furthermore, LCJ’s members recognize that technology has dramatically changed the way 
individual litigants and companies create, store and dispose of business and personal records. 
Unfortunately, in this new information age, complying with the preservation standards that are 
developing piecemeal around the country is extremely difficult for most and impossible for 
others. Meaningful rule amendments would, however, supply the guidance necessary to help 
solve the increasingly serious and costly preservation problems that our members encounter in 
everyday litigation. 

These increasingly costly and serious problems exist not only for defendants, but for plaintiffs 
and third parties. There are, however, meaningful rule amendments that can supply the guidance 
necessary to help solve these problems consistent with the Rules Enabling Act. 


Realistic Elements of a Preservation Rule 


Currently, the duty to preserve is extremely broad and extends to all potentially relevant 
documents. As a result, the expense and burden to preserve are enormous. On April 1, 201 1 LCJ 
offered consensus views on suggested rule language that incorporates the necessary elements of 
a preservation rule and spoliation standards in the LCJ Comment Preservation - Moviiie the 
Paradigm to Rule Text, to Civil Rules Advisory Committee. (April 1, 2011) . We believe it is 
necessary to consider developing rules and standards that more clearly and pragmatically 
articulate the events and time at which the duty to preserve information is triggered. A rule that 
addresses the scope of preservation while acknowledging the overarching considerations of 
reasonableness and proportionality should provide clear and specific guidelines to parties 
regarding the types and sources of information subj ect to preservation. Finally, sanctions placed 
on a party for failing to preserve or produce relevant and material information (spoliation) should 
be determined by intent to prevent use of the infonnation in litigation, not by the inadvertent 
failure to follow some procedural step. 

There are many recent examples that demonstrate the near impossibility of fully complying with 
inconsistent, common law preservation duties to which multinational businesses in particular are 
subjected and which adversely impact the competitiveness of American companies; the pressure 
that excessive costs and burdens exert on businesses to settle, rather than take their cases to 
court; and the ways in which the legal system’s costs and burdens are restricting justice for all. 

Meaningful Rule Reform is Needed Now! 

We, therefore, submit that the Federal Judicial Conference Rules Committee should exercise its 
appropriate authority and responsibility under the Rules Enabling Act to enact straightforward 
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procedural rules that enable cost-efficient civil justice - clear, direct rules that will help curb 
systemic excesses and that will reduce costs and eliminate unnecessary litigation burdens. 


Respectfully submitted, 



President, Lawyers for Civil Justice 


For more information, contact: 

Barry Bauman 
Executive Director 
Lawyers for Civil Justice 
1 140 Connecticut Avenue, NW 
Suite 503 

Washington, D C. 20036 
202-429-0045 
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2011 Lawyers for Civil Justice Membership 


Lawyers for Civil Justice members include senior corporate counsel from some of the nation’s 
leading companies and experienced practitioners representing the nationally organized defense 
bar - DRl - The Voice of the Defense Bar, Federation of Defense & Corporate Counsel, and the 
International Association of Defense Counsel - which represents more than 20,000 defense 
practitioners nationwide. 

Corporate Members 

Boston Scientific Corporation 
Eli Lilly and Company 
Exxon Mobil Corporation 
Fedex Express 
Ford Motor Company 
General Electric Company 
GlaxoSmithKline 
H5 

Johnson & Johnson 
Merck & Co., Inc. 

Microsoft Corporation 
Novo Nordisk, Inc. 

PepsiCo, Inc. 

Pfizer Inc 
Shell Oil Company 

State Farm Mutual Automobile Insurance Company 
Solar Turbines Incorporated, a Caterpillar Company 

Defense Bar Organizations 


DRl - The Voice of the Defense Bar 
Federation of Defense & Corporate Counsel 
International Association of Defense Counsel 
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